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BOOK THE FIRST. 

CHAP. XL 

Of the Ship. 



t N every marine infurance the fliip muft always b^ zsk 
objeft of great intereft to both parties. From the nature 
of the contrafb) there are certain ftipulations or conditions 
implied in it, relative to the ftiip, virhich the infured is 
bound to fulfil. Thefe are, that the ihip fhall be iea- 
worthy; that (he fliall not be changed, unlefs from neceffity, 
without the confent of the infurers ; and that flie fhall be 
condufted and navigated according to law. Thefe matters 
which embrace all that it will be neceflary to fay on the fub- 
je£l: of the fhip, will be confidered under the following 
heads : 

1. Of the fea-worthinefs of the Ihip j 
a. Of changing the Ihip \ 

3. Of infurances on goods in ^^Jhip 9rjbips\'* 

4. Of the conduft of the fliip. 

* 

Seft. i, I 

f 

Of the Sca-worthinefs of the Ship. 

. rr is clear, from the authority of all the writers on the ^o lofs arifins 
fubjefl: of marine infurances, aS well as upon principles of ^'^°™ ^l***?'" 

J^ T- /!• r , r n ,, t . nal df fca of the 

natural jultice, that no lofs occaiioned by the internal de- thing infured 
fea of the thing infured, (hall fall on the infurer ; and •XrcrT'"'*'' 
therefore, if the fhip be found incapable of performing the 
voyage infured, and her inability do hot proceed from any 
^ccident or misfortune, or from the violence of th« windf 
Yql-II. A2--Aa6* or 
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Of the Ship. 
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There is an im- 
plied warranty 
in every policy, 



..'■' 



or wares, but from latent defedls, cxifting before the 
voyage commenced, the infurer is difcharged (a). 

XliCte is, r^oreoyer, in every infurance, whether on Ihip 
or goods, an implied wjirranty that the (hip fhall be fca- 
on (hip'or goods) worthy when the rifle commences ; that is, that flie fhall be 
2all*B^' fel^ r •' p^ht^[ftauncb ani.^rongi properly ntflnnedi provided with alt 
worthy; ^^^'^ nectary Jlores^^xi^m, all refpefts fit for the intended voyage. 
: « , . V : v, ^^'Hie cpnfideration of the infurance is paid, in order that 
, *^ I ". the.infured may be, iudemnified, againft certain contingen- 
desj.and it fuppofes that the infurer may gain the pre- 
mium; But if the Ihip be incapable of performing the 
Voyagp, tjiere ia no ppffibility of the infurexs gaining the 
premiim^, and in that cafe^ tlie contrafk, on his part, would 
be without confideration, and confequently void. — ^The in- 
furer undertakes to indemnify the infured againft the ex- 
trskir^inary andjinforefeen perils ofthefea , and it would be 
abfurdto fuppo^ that any man would infure againft thofc 
pe(iU, \i\xt in the cpnfidence that the fliip is in a condition 
to -encQUnter Ae prdinary perils to which every fliip muft be 
exj^ofed in tl>e ufual courfe of the voyage propofed* 

Bj'th^ law oi^ France it is direfted, that every mer- 
'chtet ftip*. bejEbre her departure from the place of her 
oulf*fit> ihall, be furveyed by certain officers appointed 
for that purpofe, and reporteji to be fea-worthy, {en ton 
^etai de navigntiqn) ; and that, previous io her return, 
'before fhe takes her homeward cargo on board, flie fliall 
be skgain, furycyed. — Valin {b) fhews how little confidence 
; he pkccid itt thefe furveys, which, he fays, are only made 
*upoti th^ external p^rts, for the fliip is not unflieathed, 
and- tliercforc.the inward and hidden defeats are not 
difcovercd.— *Indced it feems to-be much better to leave 
the validity of the policy to depend on the fea-worthi^ 
/nefe of the (hip, to be afcertained after a lofs has hap- 
penisd,. by jan inveftigation of the true caufe, than to 
permit fo important a'queftion to be decided by the re- 
port of mercenary officers, A fliip may, to all appear- 
ance,* :be perfeftly capable of performing a voyage, and 
it' |S only after a lofs has happened that her latent defe£l$ 

-■ ■ ■■ 

(it) Lt Guidon, c. 5, art. 8, Falin, torn, i, p. 654, torn* 2, 
f. So. Pothierf h. t. n. 66, Emerig, torn, i, p. 580, Ord, dc 
fe inar. h, U aft. la. 2 Mag. ^o, 140.— (^) Tit'fret, fur, art. 12. 



In France y every 
ihip is fur- 
\eyed before the 
voyage com- 
mencei. 



X.C^ «\ ], ;., 

'But tfii Wpott ' 
upon fucTt fiif* 
vey was n6t • 
fufflfciifcr.t pi4tof " 
of fea-woVcHi* • 
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Chip. XI: § I.] Sea-jwrnhin^/s."^. ^gj 

are difcovcre^* anil her true ft^te at the time *c«f her de- 
parture coiuesi tq he knowo. Nor was the furvcy tlius 
made by the, French conchafive to prove that the QiLp at 
hcjr idepajcture was fearworthy. It raiied a frefumption 
tiujt (he wasfo-; but it ftill rejziaiaed open to the infurert 
to (hew the contrary. • 

As the infurer \$ only Kabk for loiles arifing from the A (bip (bail b« 
4xtra^dimry and unforefim perils of the voyage ^ if the fliip have bcen"fea^ 
become innaviffable> or incapable of proceeding on the worthy, unUft i? 

^ . , , * *^c miidc appear ' 

voyage infured, all the writers agree that the prejumption ti^at her diiabi- 
ihall be diat this- proceeded from' the age and rottennefs, fc7-d»magc°S 
or other defedl of the- fliifj linlefs it be made appear to have <>»*»«*■ misfor- 
been occafioned by fea damage or fome unforefeen acci- 
dent {a^. The reafon- afligned for this is, that, by the 
marine law, an indefinite innavigability is never clafled 
l^mong the perils to which tne infuret is liable ; be- 
caufe a thing fo fubjefl: to be injured by time 2^nd the ufe 
which is made of it, cannot be fuppofed always to retain 
its original ftate^ and t}mt> though a Blip may, at the 
time of her departure, appear capable of performing the 
. voyage Sifured ; yet, if the voyage (hould prove longer 
than ufuaT, her internal defefts will fometimes become 
apparent, irom time, from the preflure of the Cargo, aYid 
from theaftion of . the feas„ without any extraordinary- 
accident. * 

Cafaregis{b)y in fupport of this doftrihe, cites the a (hip fprings a 
following decifion of the Rota of Florence,^ A ihip, with !**> *^^"' "''^ 

° , ^ \% forced by coa- 

a cargo of goods on boardj failed from Cadiz for AiH- trary winds to 
Jlerdam-, and when Ihe was off Cape St. Fineent^ fte was nearlft *l^ 
forced by a ftrong north wirtd to put into St. Croix dt Tei- where (he is pro. 
fieriff to avoid foundering* Bei«g there furveyod, fhc iigabJe i-^Twie- 
was, by the- confuf, pronounced to be innavigai^^-^Thk ^^^^ ^'^"l ^^'' ^* 

■ ' pyefumeJ to have 

infured infifted that the above circumftances amounted arifen from 
to ftifficietit. nridence of the lofs, which could only be been'^flwwo^tV 
fttttibtjted to the contrary winds, \^hich, having catifed w^^*^ ^^^ iiW^d,, 



^ (ii) Tar^dy ch. 6a, p. 256, Poth'ier^ h. t, n. 66. C^ffaregh 
dit.t4jj, n, 15. Falin^ fur art, 28, 29, .& 46, h. t. p. 76. In 
p. 98, he fays, *« La prcfomption ell, que le rnauVais etat iivk 
■avirc vicnt de fon propre vice." — [b), Loc« cit. 

^ thfe 
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■^ Of ti* Ship. ^ t^pQkL 

• 

ifie i&ipjto fj^jdng a leak, had rendet^d her innaviga^f^.f^ 
Th<( infuretSMrqplied that the infured were bound to give 
^ndufve evidence , o( the lofs ; that the witneiles exa-' 
mined by tht conful did not depofe that the lofs was oc- 
cafioned by the contrary winds; that the leak d^ not 
(hew a right to abandon^ becaufe in the courfe of a voyage it ' 
Sometimes happens to the beft fhips to fpring a kakj, wlth^ 
out any extraordinary fca-damagc.— The judges of the 
Hjfta adopted thefe reafons, and decided in favour of the 
infurers. Their jxidgmeftt was delivered to the efFedi fol- 
lowing : — ^The queftion being, whether the fhip had been 
declared innavigable on account of the violence of the 
contrary winds, or on account of fome peculiar and in- 
herent vice, fV hiBLS apptared io us^ that this being the cafe 
of innavigability, it ought rather to be attributed to the 
inherent vice of the fliip. The bad condition of the (hip 
i^prefumed to proceed from an ancient, certain, inherent^ 
natural, and conftantly-operating caufe, rather than from 
the efiFe£t of the winds, which is accidental and extrin- 
fie {a). Decay and rottennefs are reputed the moft 
a£tive and moft powerful caufes from which innavigabi-. 
lity can proceed {b). A ftorm is not deemed a fufHcient 
caufe of a lofs, if this can be (hewn to have proceeded 
from the inherent vice of the thing infured. The mere 
ppjjibility that the injury has not been occaGoned by the 
Ilea* is enough to fliew that the proof of the infured is 
infufficient (r). 

Emerigoriy however, holds that, in confideration of the 

^previous furvey, the prefumption that the fliip was fea- 

vft>rtby when flie failed fhaU prevail till the infurers fhcw 

Acicoittrary % and he cites a number of decifions of die 



{a) Totum damnum referri debet canfae antiquiori, originali, 
ccrtac,ctintrinfccaefragiHtatisetvetuftati«navis,n. 22. f^[h) Vi- 
tiiim intrinfcciim infeAionis et corruptiotiis rcputandum fit pro 
caufa potcntiori, ct majoris aftivitatia, ex pracdiftis, cui prop- 
terca principaliter efFcftus eft attribuendus, n. 24. — (r) Sola 
jpoffibllitas in contrarium ^ufficit, ut probatio norn dicatur fuiE- 
ciens. &. 36, &c. 

admiralty 



Chap. Xt. § I.] ^ea-ndotiJ^fs. -^ 

admiralty court ot Mhrfeilles upon Wis "i^^^y^^fQtfi iflSiii 
It would fecm that no tvidchce trTAfc'fSltiHhaiviot^if 
thQ decayed ftate in Vhich' the (hip tniy^fe foiind «)fr^ 
Jhe fails y is fufficient to" countervail the Import: of ^Kcprc^ 
vious furtrey(/j).' * * " * - - - v-^ ;,. - •', 

And it muft be owned thaty m'pfraftttc,' titeugh 
the rule, a^ foid^down by the writers iBove fcitcdi oiigHt 
never to beloft (ightof, many difficulties may'arife fixym 
too ftrift an "obfervaiice of it. Wltcre a Aitv is loft^ 
or is condefntiied in the courfe df the voyage, as being 
incapable of proceeding to her ]j)lace'of.deftinatiQn, unfl 
this cannot b« afcribed to.ftrefs of :i2iFeat}»rx>r. any ai!> 
cident in the voyage, ^ the fair and wtfurftl . prefumptiQP 
isi that Ihc was not fea-wprfty i and then it i« incur?*- 
•bent on the infured-to (h^w that, a^ th^ time of h«c dcr- 
panure, tfee was in fa<9: fea-worthy. T}hs ^efumption 
is founded upon principles of public policy, which re- 
quite that the (hip, at the time of her depwrturc> (hall 
be in fuch a ftate as to be capable pf encountering ti^i? 
ordinary perils of the voyage infured ; and this nxuft be 
the true meaning of the words, " ^ig^ty Jfaunchy and , 
firongy* ufed in charter-parties. However perfeft a (hip 
may be in herfelf, yet, if {he be incapable from the na- 
ture of her conftrudlure, or any other caufe, of perforr^- 
ing the voyage infured, with the propofed cargo brt board, 
(he is not fea-worthy. She muft be, in all' refpeftsi fit 
for the trade in which (he is meant to be employed. 
And it is a wholefome rule that the infured fhall be'fieVd 
to pretty ftrift and cogent proof of this. It isaKo a 
wholefome rule, that this proof (hall not only be cogi^t 
and ftrong to (hew the {hip's fufEciency at the tinie (he 
failed, but alfo that the infured {Iiall bring. forwaTdn// 
the evidence which he has upon the fubjcft ; particularly 

(j) Valin fur art, 29 h. t. fcems to have. thcfc.,dcci(iQrv« in 

his mind when difcuffing this point, b^ f«y8»— «^* On cJ|c/wr ce 

fujet pluficurs arrets ^' Atx et des fentcnccs dc A/^///<r Xpntjc 

Ics aflurcurs ; roais ccs prcjug^s, pour ctre jiiri.^lqui^a, doivent 

avoir ete rendus fur des prcuvcs que let tiavircx^pvoimt iti rendut 

innarvtgables par fortune de mer. Cepcndant .ftu' .^ft c.c qpc ccs 

preuves pour Tordinairc ? Des proccs verhauxjfrai{4ulcvxjie ja 

part dcs capitainef, toujours difpofe a favofifer Ics "armatcurs, 

fenj'cgard a la verite et la jufticc.*' 

what 



wbat relites to thf fUtc.^^^i^MiiiSi'^twm^e-loAIiup-^ 
p^ed^ or when (he w^v-.fionclwicd-iBr uniH.tavpia^. 
cccd ofiithe vopgc, ,M WJf thing fliotold- be. withheld 
which ;tie ini^urcd ff^h^\J^4^..[ir£i4\Ke<li it will always' 
throw. great Cu^picion oa.tt^<:afe> . TtW much <^ten refts 
OQ.,th^ fingi?. tClAufWPf''^ ^^ maftei, al«sys inclined 
'''^'K'" to faypi^ his cipployfiTS .{(»). — If, on the other hand^ itap- 
bipiwbc pear, jfrpm. the fa£ls of the cafe, that the lots maybe 
ta'ta^tn^er ""^1? "attributed to fga-damage or any other unft^fecn 
»he proof tif un- misfortune, but vet the infurers mean to alledee that die 
li« onUtaii^ inip at ncr departure was not ica-worthy, the eniff prer^.' 
^""- bandi will lie on them. This fccm* to be. tfej Gniplcft : 

Tulc} and ^c fimpled rules arc : always, the.^ bfilt^j^Ti-j; 
ticulariy in matters of cpmrn^rc^ , . ^i,:^ i.n, ,"i:.:\i 
Ntfther ihi is- If it be cloatly afcc^iniq^.tha|t.,^!;;^p,„« ^ linM.v 
Mn«'BfThe"b-"*f h«. dcyaituja, w»8 nf*,in,.3 (^ditw;«it9ip«rf9gi|s,itfeftl> 
himli *'"«"'' ^'°^^%^ I'^^^yi''^^- S.'^^'W ,^*; f9"?l*=f*^ ■'Hii igfltjnMSlei-ofca 
k^,c h'o" ihl. the inW^ij nc^^ jny.^.r^c^utuina ; 1)£ -_ipi»j;h?^4>'l^lt«it 

his",Tnij^'iisji,warfant^.,, .,,^.,,-.-. ,.-.;./ .-I, - ioi.i^m 

TJjf.pu^hjfcr^of Thus{,'TT»s'pIs^iff;,}jad..T!UT<!^^ 
?o bl''d«k.ed " havisg_ hfit ^jfutK^Jcd ■■'fX-.iPTfPS? Cffrfwyf/epHi.itffJiItelq 
JlJiii^Zndlhe ^"'^.'f'' ?fi^ i!te Mv.lirJ«l|y rKcpaire4»-ai|d.ithfl>Jj^<*l': 
ihip-i>utider it buiit^C' wa^i jegdy to fwqpt; th^;he ha4 cffi^^Midly, le*?-^ 
thw'thi'i w""^ patrsd her, as bethought, having ^do!)^ :jll that ■wab.iiBTti:*! 
ift^Td'*'' q'^i'iM.ta ina]te,h^ra.go^,ftiip» Pangithen ukmiiiKb 
peirihwihe. ,■ goyeiTnmont fcrvicei, flje was,i>ai5 .ufyaj;,, purveyed by .iJkju) 
Ih7,ThSv^»-^^^¥'^'!^'^^^-^'^ that-.pwpofo, andiiapiOrtcdi'tD-be n 
prcNKJadl'^na' d gp<;il,fliip,;-.fhe fMle^ «iit- of \\iii ITkattm,. and.'afwiiiT 
ih/^^^iJ'..,iBvpd,^t iV(^»)^ Idaky -rfith :hidl vfda*' "■" 

""" '''.I I'T '■-■*"[,• rf^ 5i(J^raL'<¥;deied hei to- gd into^;ft"rfniMii.*i;tI 
i«^.i«(^,':.VLder|jaa,iiipvpy there.- This >»afldone,;aad it .was Imnndv ii 
"76!- '':■■ "'^' ' me- timbers- near litt keW ■ftnmacv/ 

' ■ ■ (Jiew^ c«i4eifjBfid:as:infaffipient.=il 

iff having. i9funMi.'ii«».;faoijght'jiil 
Agccgver Ac.loifri, a)wlniitdhmi;il 

ijijijg m;.hi^ipii)we--.to-!ftod Ipftforfi 
]ti4}iip3 Mt fh^jKff-dffaMrtyL-gc: 



Was the ede£t'of a btent ta^ty ndt k'lxbira'to'him dt*' 
difcovered when ftic was fUrVeyed, dip in th'6 dock'ie-I 
pairing. — Lord Mansfietd^ who tried the caule, faid di^ 
it appeared that the fliip had iikd n natural deaths and hid 
received her death's blow before the rifle commenced ; 
and, however innocent the plainHfF might be^ and however 
cautioufly. he had aded, the underwriter was equally 
innocent^ and the imjplicd Warranty muft and ought to . ^ 

haVe its effect ; and he nonfuited the plaintiff, , '' 

So, where an infurance was made on goods on board Andtheinfikred't 
the Amy and Latitia^ at and from Montferat to London j ^^^^^^^^ : 
the ihip failed the i(Sth ci ^July^ and the next day, tueftateofthe 
Without any bad weather, fhe was found to be very ■iter the cafe, 
leaky, and obliged to run for the ifland of S/. TJjotnas ^.. Cw 
where (he was unloaded, aild the goods, f)eing much /ry,atKP. tr- 
damaged, were fold* In an a£lion on the policy to re- ^^' '' *' *^' 
cover for this lofs, it was agreed, on the one hand, that 
the fliip was not fea-worthy to undertake the voyage in- 
fured; and on the other, that the infulred Was totally ig- 
norant of tliis, when the goods were (hipped. — ^The plain- 
tiff was nonfuited. — Lord Mansfield faid, that the im- ^. 
plied warranty could not be difpenfed with in any cafe : 
However, as it was a queftion of law, he would fave the 
point ; but th^ plaintiff's counfel declined thisj being 
fatisfied that it was againft them. 

Though the owners may not know the true ftate and u the ftb h& 
condition of the (hip in a diftant part of the world, yet, ^^^ ^^]\^^\n* 
if they infure, the law will prefume that the mafter, or be void, thovgli 
fome other agent, will take care that the (hip be fea- l^^^^t^^^^^ 
worthy before (he fails. Hence it is, that though a (hip bcUcved her to 

. be fea-worthy ; ' 

has been long abfent in the remoteft parts of the world, and though the 
if an infurance be made on her homeward paffage, the fta"e*fte^i*aTiBr 
warranty that (he was fea-worthy at the time of her de- " ^«^i »» ^^^ 
parture, is as ftrongly implied in the contraft, as tf ** **"' 
(he had failed from an Engltft) port. And though no 
fraud be imputable to the infured j though they fuppofed, 
or believed, that the (hip was in all refpedls fea-worthy j 
though tio blame he imputable to the mafter, or any other 
agent of the Infured ; and though the underwriters were 
«s well acquainted with the Hate and condidon of the 
Ihijp as the owners; yet, if in fa^ ib^ wa« not fea- 

» b worthy 



'37.0 -, ^ ^^ Of iht^^SLip. « ^'fiWbl^\ 

tjrordir at tht ttme vf her '{AWn^l die' conffir<9^' NviH'^lk 

-void: ' Theic principles wiH '"be fbxiiid ftiCyliftablfflife^^ 

•the JFoUowing rafc* /- \ ^ ^'" ^' ' ^ "^•'"'' 

Afilh and ano- An infufance was mrtrfe oiin fhip CiVilccVthc hfUffPngah^ 

TJrCiu!^"'*' ^oft 'or not loft, " from the Lccncrrt^^ IpuHs ttJ' iLo^H^y 

■^« beginning the adventure from -licf Arrival -at VKe^'jC^rttitW 
<* IJands.'^'^ln an a£ifioh on tHis' poifcy,- ihe 'fie^Ki^il'dn 
•^aied the loif^ to have arilcn, from Aivcrs Ica^^ Tptung 
. by th6*fhip,*from the ftarting- of planks^ and occa'fioned 
' *^by tcmpel^uous weather and the nieife perils of ^the fca. 
TTpon the trial* of the' caufc, it' appeared,— 'Tliat tlic 
ihip was \Fri7;£'A built, and the dcfchdasit'krtew lief to to 



fuch: niat'the bohs of fuch ftiips-behtg ft(3n,^gf&v 
tufty and break 5 and then the timbers fuddeii^'^corp 
loofe, and tlie (hip is thereby rendered incapibfc of .oear- 
*ing "the fca, \vithoutahy viJU^ marks »f deca^ V^i*Iiaft 
iht had been generally cnlployed By the pHintiM iti^c 
'.WeJl^Tndia XXTiA^y and large fums conftafitly ififtr^d^^%i 
lier : That before flid failed on her laft' voyage,*^ ffie was 
*put lAto complete l-cpair; but her iron bolts coul<t^n6t 
then be examined without taking off her fl\^thlng, winch 
'^ad' not" long before been put on: That* the fifft' under- 
writer oti the policy, with others, kept'^ regiftfer*i^ ^U 
•flvjps'inftited by the^ji, containing a^particuldf ytff(iSi^ti^ 
bf each, and employed a furVeyor to e5cairtfh^**thet!fe 
^at the Milts Frigate fiad long been* entered fn thS t^- 
gtftcr, an5,- before her hft voyiagci was ej^aniined tly?£fe 
itirveyoti and found ilt to iindertake the yorig& to'^Sid 
^fi-ctifi Ae Lenvard IJIands: That flic fitft tfnArwWra: 
leh^w as much of the condition of the fliip as thcr^l^fi^ 
'^fisjiand' underwrote '400 1. on heV outwaipd'Vdyagi^V TSfeit 
4t' S/. Kitts ihe had fueh a repair as was cfecnkd fu^kieiit 
fir her' homeward voyagej but her bolts could 1 dot be 
dxkmin^d there 2 -Fliat at 'Nevis, whefc • W Idddihg Ki«a 
•ei^^£ted^' the planters, kn6\Hng (he ha^ feJeexi^'kl^c^tiilx 
)ie^ outward vojrage, refufed «&p^t'4u^^^ tolttd^hi^l^; 
bm- ttt feti^y tileki|*shfiirvey wm B^4^ib)r'^^<^fMiif, 
yftifi^ refwted ^ai^ihe' W^'fth5dig atiaf^f^%«a,^i^i>^wliafa 
^cS^ulk^y wdtlld fe ftrily tdi^d^Hif'td^ cafiy iA ^dlr|tf^-lk) 

i,%^^ ' - « ^' tw# 
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'Jff^Vi. ^^^•^[o^WliB {he was, leading, continued tight : 
^^^^e.^s^y^af^r.i^e failed from Nevisi without any bad 
weather, fhe fprung a leak, which obliged tlic captain rj . 
>ca^ j^w«y jfoy JSa iTtJf/jf, . where flie arriyed^ in two days, 
,^4,?? y^as/theiPC found that flic had ftarted a plank, and 

t>Wib?l^g>.fr^v^K?4t fl^ wa$ rcppTted to be uiifit to pro- 
,f,^jj<i,9i)^,hex vojag^, without a .thorough repair,, which 
,wytpl^ coftr more than the value of the fliip and freight j 

<.*??^;i^hi^^> ^^ all events, could not be had at 6r. Kitts, for 
want, of docks ,and materials, and that flie was unfit to 
fjiil ^el^w)ierci ,tp Jjc repaired i That the darting of thei 

^^fflaijk^ yas .^^iip^ to the irpn bolts being rufty and dc- 
cayj?dj|n.^bTf.^^gpff,in the plank j and that as otlier. 

^^l>olfs^^^x^J)tib^ .the fame .(late, it was concluded that 
Mie l^p \|ras^np^.atL the, time ^^^ failed from Nevis for 

^Zjsi^^^^^ this the captain 

'^B?% y ^X!f}? '?,^^rf^> .^ all outward appearance, fljc 
^%^^^^g^ S^Pi^^ as he thought when he failed from 
^New^pp^^f^^ but had .he known. ^c ^do- 

^cay^(^^ (^Qndij|^c>|i pf, . jie^ bolf.^^ before he (ailed pn his hoijne- 
d voyaee, jhe would not have ventuijed his life in her :' 
hat Wljiile the. (bip was at St. fCittSg ^thc capt^iin wrote 
io «e^ rfaint^.tfs, giving them an accpunt ,pf hi^ outward 
[m^hr^^^ w'eatherV hadha^ W the 

mf^hflH^M hhS^H^^hJ^^'h and.tlie ^ecqfGty 

h "m f^^A :^^yp« *^^r^fn. ^^''^^ ?^ ^^'^^i-^ Ti^?« 

^^jd^j^jiifjf. g^vp^ 4^is letter, to ^ broker tp gi^ an inf^r- 
\».<^^-n^'fi"^ ^P> A^?g^ ^^ carg03, which being 
mfmm^^ M up4erwriter, he chofe to inCure the (hip, 
*iXiq&.fr9i.^fi*l 99"?e Ijpmefefe enough, notwitJKO^^dr 
jiflg tli<s,,;4^Mt(?; fee had. received. It being ar fununer 
ffi§jWtB^> bvlrAp M^ould very likely damage her cargo j and 
dteifeta1»!rt*<><#n4e|WTite 3P0I. thp J)roker told.h}mhe 
2W»s |fteWin»n;,f^j write fp muchj .after reading thf^ }«^ 
d»r^ilfi#n«^dtfcil.]i^c altei?f3(i. $h« ^i''^^ into a /»^ai That 
i^l»i*« fe^lW^AcjifJW te?lf?: JP ^a|^ jjie other under. 
;f«fift^i*«&ai?<«h«|rd»4»^ demur- 

Sf^ts\ylA»^^9^^ii»^%ti W9P :^W^li ^^ 4P«rt gav<? }udg- 
'iKi^fer ih^crA^ ^ifrS^f ^evopw^s t^earbvoHg]^ in the 

%w?. -aba* ^ j&tf 



'^bited iheir 'Opiniorirto'/bcLin fayottrjctf tbQifte^^ 

ObfcrvatiDos on THe prtBcipks Upon ifeliiirh this opinidtR !v^ fow^rf 

' :' wcrr^Kit puUioIy dcdared, bcciUfc it i$ not uf^uj, ^p^n 

a iBfrrit of cn^r from. <tbe c^itart <rf Ef(^cjia^\U:>rjf^fk 

£xtbefmr Chamifr, for the J¥dge»> to whon^>^is ^fl^n^y 

. . •? c'td lAehiper their x>pifli0ii« pubHcly. ft i«[,.cvi4emt,j ,hoy- 

' ^ ' ,.evcr, dwt itmiiftJiavcbpcn.decwicd,oii tl^esgToiii^^ 

. idif ihipi^ at the. tto*e flie' faUcd *f arom iViy w/| wa». w^ (fe^- 

I iR^orthy$ 9Tid'th«t for this cairfej ihepqlipy, vifei^.ygdd, 

' thou^ thcfc iSkings ¥>erc dear; i ft,. That tJLe .plainly 

were innoctmr.^dlf^ That the m9tfler.¥^ 

Acy fubfcribcd the policy, knevir atMinDEcfe of .tb^ ^te 

and conditio^ df dieffliip'as tbe.pkdmSff didr;; imdyt^gdlyr 

l*hat no bkm« wa9 jnipuiabk-itven ^' the: dtptaihilior 

•^^ oi&fet^ ag«it-of tlk iplaiatiffs. Iirthe crfc pf .1^ 

^ t. Ldrd P%o^ tlik is^ allcdged: bf comifbl in ^xgwodnt 

to be the groimd of this decifibn (t). Bttt tLcoxir iMai^* 

I j6>A/ii tbi»>e ni&de> to deny k. > Litttle r <^)anl, .htt^erer,^ 

libeffl^to be due to this report,} not oirif bji¥#wfO'th^ 

'-of the cafe of Mi/& r. RaeSmi, wiljl'.iivtMrraM:7at deisiSon 

'Jim faivout of the defendant ufion nar^other gj^oundi^ihaif 

•i^atTof the flop's not being &zAvri>Tthf'y bntiaifo l^ocaiifc 

Lord Minsfiidd isr made in thati.repotVr to^daocy ^gki ton^ 

^Awnvtbis-doflirinc ahaoft in^the fame^bfd^thK , <. i.Tr^/l: 

rnwhatcaftf . * iW^iere the go(>ifa.infiirQd^ha¥rftiftaincda.daB9^jgf^in 

[iTwS^tMfc^s"'^^^'**^^ infufficienicy,.<?f, the 'fll}p,i.!;hc.g)ief. 

the otiz/r^rj, (hall tion, whcAct the owi^ior inafter pf tl^e fcig ,^ Jpjj^g ta 

* Tr^^fSbld^r^ JMke,.«O04\*e M^ • depdids- pn- .ili^t^t^ioif^cthcx 

' ^?,^^;; ^^'»J!«^'>ti|rt?i,*?{ fe^^dcpa,««re^vPT^^^ 

;, :-: ,aic:r.' r^i l-j-j.n ■A>i'A\y ,t^j^ 2,qa:i £• ao.w ^-luft 
1 foj ,Bcforp this sLKXion m the £xca(quer was brought, an 

'^ ^ " -^i^i^ii^i^y&i^^TbrA'e'^/.^i ^Wa*<^id4«fe^^fj' 4tf^Sfor 

— the plaimiy . — But upon ^ iafftf9»i fr** » new trialt he alte red 
his opinioxi, and the court rnianimouily detemined that the- 

'^^''&pr^oi^hiS^-{i^^ ihe plaiAti!^ lio^^r\»dlK)ce9t 

they might be^ could Hot jrccover.r^(^) CS iftir. ^W^. "^^^^ * 
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ftrofei of M^et jhor aiid:th^.pcra» of iiK[kW{a^,.i But It ttlsfufficicnt 
. i^' lUfficidnt jif &e rfliip. be . feac^worthy . at the. itoiQ of. her fea- worthy at 
failing. Shd maf^^afe to^bc .fo.iii.twenty^fp^ Wrs *»«»• <*«P»«uf«. 
'aftdr^hef ^epafturci ^arid yct'theoniiJcrwriifiiiS'vaiConti- 
'Wie ^aWi*. ' The-^itfefticm, liowdvclr, .in fiach trafea, wiU ' * ^ 

^'^Iways b^i VWthdf hcfF difability-anjfe from any dcfcfik 

•' '^1^^- ^5^&rtr h<f^ 
ifhifonec! \t'hfter*ivirdsy BUt if a OM|^y'within ardaf dr two But if adcfca. 
^^^<ft-^fieK:dcparttfr<irbfecome kaky and founddr at fca, 'ilPJtr f^,V^' 
W IfeobKged ta ^utba^k, -without any viable or adequate without any vi- 

' ^ifiix{i^% oroddce fuch a« effect, thf imtural prefumptaon infcmicell/that 

'^iiy;^tKStf!icti^a$iw).tfett-vi^»)rthy ^hen IKe •failcd>^ and it JJlortrXnte 
'"WilPihen bd itidt^Wbent'onthd i^fiured to &cw the ftate failed. 

'{^/^ ^Itfijft^nnbcbfihry tof inaJte .any t^ptsfmtaticn of the Qon** ^^ •» unneccffUry 
K>)ditioitcpfj dnetflrip ttrthejii&iD^: previous Ki> the^egi^ing pr^Xi* i^)>!r. 
' «f\lheT)oUqrr ^for^it is a njlc tl^ati^ip repr€fentarii^,ivccd TJ^^'^^'f ^^ ti»c 
'^ibeifffide of huitlsT? ndattogto the riik wbi!QJ|)'^jS:6orvc|!ed 

'^"^ >Bmla tht{»^ to be fea--iroTtk}r4 muft.noti^^Jy fee. tight, Tobefca-wor- 

n<^wAforlhevoyag€vprop©fcd> it is, as has been alr^dy *y •».*'^'»«*^. 
<f.|ibfbcved,va"t!bndittoB tx \Tartanty,' implied ia.th^^n- 
^litfa^ that 'the fh^'ibaU' be pro^orly maatitJ^'b'f pcrions 
fif^f ^D<»tnp6tint (1^11 and sibitity* ito:^na;vigatp liei.: And 
therefore, i^ (hc'befuflfvred >t0r<fail':in a river, or. other 
-■']pIjK?e of difficult ■ hatigatloi!) wiAo«t a pitot' fir^perly , 
-''^iialJrfed^'thc undefwritfers Mrill rbe aifchargo4| fonrtiiis ./^ 
■^^'ri breacE'tir '<Ke*abov« eonHitkJ^^^^ •• r ' .'. .:,.n ...'. .f.v' 
-^'' ''illuS: A^^ipmfufed frotil Smih y^'^i^^^^itMk t^:^^^ 

^^ p5l6£ tJn 'boartiiit 'Otf^rdn^r, on ^i^rihg 'th». T'ito)*^/^:,[;'|j^^^^^^^^^^ 
«^io^ftti<thcf ^flii^a; iJ^//r/i; afttft ihichj an«i;<)eJ ^f^^;^^^ 
> fo re ihe cam e-4a-licr ^noorings highei.U(lik£.riyci» ihe '^»'f ^ci bcioic 

fin telS^H^S^^i'*'^?'' '^P*'^'^' wh4ch^entered her bottom, in S^^U'/^d aa 

ioifc«?ih^ ^fc^«PPi?fAjty^?^i?y-f9U^ ^?c'hi?gcr' "'^ 

^»r>jls :>.t' ,lf.>T »//->;» i •> f: ...n : ,c^ ^^ ?* Tn ,.:7 'iii.- though it do no . 

^il) U.'h hsriKTB:-!;!. , I ..^.T. .-;,», r • :, ^M ij^ ^n,r]!.v, »; . ■ fPPwr that the 

^3ifl ^b3 the 



374 '^ffS'^ip: ^'X&oWi!? 

in thotc who na- fhc policivthc pjaijitiff obtained a vcroift, and ut>oTi*a*mo» 
fcl) tioatofeti^this vcraicx afidc, and enter a nonlmt, U^^as 



' „ ^ objected that there was a(Stual negligence in ^ the manage^ ' 
mftti, 7 T. R. mpit of the fliip, by not Icecning the pilbf oil feoarcT till 
' ' (he had been moored m fafety. — ^tJpon this ground *mt: 

court were clearly of opinioirthat the undenvriters weri'^ 
difcharged.— Lord Kenyan faid,— ?" The principle * u|)6n 
which this cafe muft be determined, fee'mB t6 be aclmitte^' 
on all handSj namely, that the infured eanliqt rtftiver* 
en a policy of infuratice unlefs the fhip be equlppeil'^ilS 
every thing neceffary to her navigation during her ^yr 
«ge. She muft be fea-worthy, (he miiff have a ftifficiertt 
crcw^ and a captain and pilot of ciompetent ^ill. But 
in this cafe tjie captain did not pctform his'duty ; 'foi-'he 
had no pilot on board wheA the accident hirppehca:" If 
the underwriters had befen prevloully informeq that^ iSiti^ 
would 'be no pilot on board during a great part tfrflii? 
fhip's paflage up the river, probably Aef* Votild*'xit5iit 
have undertake the rifle. On the grouildi thercfbr^,'th^ 
therfc was* no pilot on bbjird when the 'aceidifriti balpp^ed, 
I am of opinion that thcr? <n\ift 'be jildgmcs^ ftf ^h#«^ 
. ' . fiiit."" ; •■ ■ • ' '• ■•'■■•• - '^' ^ ^n:i f ,, 
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Sta. 2, 



Of changing ihi Ship. 

' ' J- . " ' 

,^ ^. WSf have already had occafion to obfervc that, in al* 

The ftip ipen- / • . . . ^^ 

t!on^ in the po- moft all cafcs of infurance upon goods^ it is netefiary 
c*h^nged"unieVt to fpcfi^y in the policy the fhip in which they' are to be 
through^nrceffi. tranfported, 'Without having this afcertiained, tltenmder^ 
leave of the writcr would be unable to form a luft eftimaile of the fift 
uiurew. he ^ to 'rtin'(^). It is therefore, in general, a^ptrtof 

^e confrji^^ that the adventure ihall be oh boaid thi 

.". , , " * " ' ~- l' 

*•l^w•»^i^^r— ■<J»*-*pf--'i-— •■■w-^i^--*— "^^ 

iiraeca^^l^^f n. xo, Vid.'fa|r* 22X>. W-" . t*^ - -« 



v«ry ihip fo fpecifij^d, and no other. And' if, before tfce 
• commeiVcahcn£Vthe'VoTa^eraii.5h¥r'ifii5''b^ ?, ' ." "•" 

tutcd for the one menti^necf ui tfte' policy, bf W durmg^ 
tie vpyame* the .Rood^ inluTea Be renr^oved mtd ^fldtiief^ -i*, « ^ u*- * 
fhip. without an^y Hece/Jtty.'znd ^itnout the c6rifent*of me? r* .-^ 

iafurers, the underwriter is diicharffeid (a) 

Some authors have tliouffht that the underwriters ' ^re 
np^.g^ijl^^hargf d ,by a <^hange of the flijj), even without he-' 
ceffitY* ,or the consent of the infurers, uhlcfs the new (hip 
bfcjjs^fp^e.than jhajt mentioned in the policy (^). So. that if 
tKe.sgoodi5 inf^rcd bfe removed to as good a (hip, tfie un- 
<^ts^ writers will .remain liable. Others "doubt this doc-* ^ 

tf}^ (c), . Biut ,^ith us, the nature and form of 'the con-* 
tra^^, entitle t^e underwriters to fay that ^ they had more 

tafnfi^^npe^.in^hA fliip ,name4 i?^ tlie:^ PP.^^^J? ^^^^^ *A V^f 
Qt^qit;, apd. ^hat,; tjiqxefoife^ tlipy Ginjnot be bound t6 fun 
the. rift in wotber,. though a larger and better fliip, with- 
oijjt; th^\r Qonfocit* or without nccelfity. Such alfo is tnc 
few.of /vivuf^f oathis point OA. ^ . ' •* » 

':.M(fihy» however, cfp^m? to Uiink that, tl^e ^naming of it « not nece^ 
die. (hip in -tha policy amouiitsi tp ,an.ahfplute warranty, fa»y/».^avc a 

*^ ■ * " ^•' ^"^','''> }.» r . •'f cUufc in the po- 

ajid that if the goods be removed to any other (hip, licyto^'iwbiethc 
though from »ece//!tyf the infurer. is dlfcharged, unlefs the ftip°in ql^ 
there be a claufe in the policy to warrant fuch removal (e)^ °^ neccfliiy. ' 
But this is too rigid a conftruftipn of the terms of the 
policy, and contrary to the conftant pradkice of all com- 
mercial countries (f). At prefent no fuch claufe as that 
mentioned by Molloy. i^ eyer found in. t[ie policies of any 
country ; and this, of itlelf, is a fufiicient proof tliat 
tbelibei^^pf^^hai^gingthe (hiy, inacafe of nccelljty^^dpea 
Xtptrf ciauirc. a Ipecial claufe to warrant it. n * ^^ .;>• 

»LQr^.^^^4^^i{(/, .in delivering the Qpinion of the court 

t i ll iAi >t> r^fismtfi.' 
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^o(«)qi^ OtffiUflrdpWg^ ^U 4.. ■ jR^fritr, n. ,g,.v£/ii^/i^.,tom^ 
liif-blifati .r/'^ .»^t. 26,'h. ^,| a/i/^^//./€;/w.^^^ 
89. iJfia/. lex mere. 118. — (^) RoccuSf n. 57I " .J/nirf i«' uc 
naut: art. J, ITT Ttrr-C^/J/Jnr^^rdifcrr,^ w. 55 ^*^fr)-V id. Em ^ mg . 

b. 2, c. 7, f n.-{/) Vi4^^4/.^e|i mei-c. wS.^^J^t^^^^ 

B 4 jettioQ 






jeftion w^ iAade|l^r^iiii»rmg ^iajbfe teO ii tQ rfdhaAfiq^l 

the (hip or bottoni 09 board of v^bidi gpsiib'tn^infisKiii^t 

irhich the infured.have bo right to,d0»7^sAAf)VBrG(ql3£^> 

ijic identicfUJUf ii^^^gifitifd:^ % ih?^ it^tlMlr ^K^g ipfjJIlWko.! 

B|it that cafe ia nojt like tbf pref6nt.*--r^§tbgf^4t.ip9$^^ 

inferred from tlii$, flat Lord M(0Jfif^,,tf^^as^^^A\h 

down a$ a rule> without any excq)do%|^tl>^jh(;^jQ^iHbC9gyi: 

in no cafe be cljanged. .3^le,repottq54<^s[.n§t,i|s^|fvy^^l^ 

objeftion alluded \o by hi^.lprdflupj ^ft4,|k^j^i^d»t 

vrhich he is dated to ^avc faid» < tl^a^.^^jirklltioal Qi^t 

1^ the thing inf\ired|' Qiews ^t -(hj$ cepprt^yLriauftihai^ 

i^ifapprehended Ixiip^ . Bi\t» .l^.th^ .aa :Hi^>iuy][iofi6^< 

lord(hi|;> could only .mean to lay . down. iJi^v^m»4/iniA^^ 

wit|iout (ta^g. thofe exceptions arifing. .&Qip o^ecdBi^^*^ 

whi^h the general icope of his ai^utnentifrema Aibilpjf ' 

to warrant, .. • ■;' ' - j .•• -r ivj c'll.i Lns *♦ 

A maninrureton Yetj where ^ nKKi infu^^d, <^ mtere^ fxt.*xa> iioitoraft^idivi , 

come in fh)m' ** any Jhip hjh^uld c&me^in^ from JfT/rj^/i/Zij t3i£»bdw^b«tt-? 

A. to .^' J"fJ'*^^ « ginning the adfeotturc . on hie «mba;rkiiig^ oniJibarid tfeithp 

T*e fliiirftefaiu .*< <hip J the »*ncy to be paid,' thoogji Jwiiftet^ir,^ft«Sil4^ 

jeak^h!?rmo^» " «fc»pe, OT the iWp bc «e?6ken/*— Me 'liMbSfck^'^v^^i 

iTfiTt^f^tS. bul ^''^ *^ SieedTveH\ but, fhe fprfttging a'feaib'a^:^^«^a?5f4li^ 

tkf iirft fliiptj \feat 00 board the Jrlendfiip^ and aitivtd'^fb^iyr iitf^^ 

fJircTu liablcr^ ^«« *' but the SpcedweU wasJCaken ^dfttfr b^ltrftAfen^^^^^^&rfM^ 
-*--*-^ (j^ j^ 2;^^^ j^y ^},5jt. ^j^e undenvritor was Tialde |[^<TFdt9^t(. 

atN. P.a'i/V.' ^id 1^^* " *hc infurance iaon'A^.fcipjthe.i&lbnffllfctibu^ 
«48- . in : ^if?i/ h^d that gctfafe^ hmf }i}4 th^.ptJMy ba^a^Jofljsteb 

could not have recovered upon ^p^9f^\s^M )mmi^^i 

moved hjs perfon into that ^V^^MviifmM^Mi^ 

vovace. . , ^ i ; "J -J" -i '\-n."j'.-^.''' 

pbfcrvaiiop. on ' On ^ fij^ft view of diiscafc, ;^n V^i^^p^^^4^^f-9m^^u 

ti)w dccifion. from it, that even neceflity will not v^arjf}pt:jt^ jcfejigjtj 

ing of the (hip. But it is to beoblerv^d^ fk^^f/W^S'^>$Af 
pf the flecifion is exprefely ftated.to faa,ye, vequi, f^at tl^f^, 

infurance was on thc» /^* «>J^««'(w^f,>I?Mi|S»x§sii 
not on his jk-rr/sff. Befides^ for,a9)r.,*ipg^t3P^ffSi„ 
the neceffity was not great enqnghitp w^tipn/^ jj^ fe^gl^ 
the SpefdweU. But, bc thStas « P»7^.%#,l%^i;|^p#c 
note of a cafe at nifi priuSf and is ^>y. OQ fla??9,S{4*fficjgg^ 
to i;ftabl^ a principle conttary. to «9Afta.^I..f.i?^<a^j^54 



eb^fbcIQ $ a,} fljBrtg*! V^ Ship. j^f 

\:^]3dE*pqm«iflii6vmAir,'48^^i|0W^^ {h^'fdR But the Oiip ma^ 

)o^femglOftir«^iiitf Hr&di H'W^l^^lotbtih^!^'^^ changed from 




fofcigtt'c^i^f, -ilhd diifcfe beiiifg iad^ bii liiwTd another" [lith^fc^Vn"^ 

Anriidfimncs^^^^i iftddo o^ the* diip DnttU^ .<^ At'and An fnfunnce is 

f\-ia»^\S^ini^tt4,knitO''2L\lL^^ £a/f Indiest from- and on the (hip, 

^^^^pHloofJto fplape^'dttiriDg h^r .Ifey and trade tfierc, knd' /hTf-i/i"^" 
f^ijiichdi: Tcnnm rbaofc-'SO' J^/i^, -\^hjA any kiad^df goocii »,"«* ''^^'^tk 
*< and alfo on the fhip/' — ^The plaintiffs were intilretted'ili (hip being loft m 
ht^ipgia^nd inther r^ods on bo&Vd, configrtMto dfeir t!rr''^*trrof 
posrti{|Qhdents ♦at Poj^iBcAarrj), rwidi dire£^ion6 to bnrtci thc««Bd*arc 
pjfieH the i4mc Ofx ^Kir accoiikit, and to itl^e the retards' in^aiiptHe/.flSip 
tiiiJSiM^ iw-^thcar good^ the produce of iadiai'^Ot}. ike ^^^^^^* *"•* ^ f* 
ojii^gardi iVpyafe 4<e Dwr^f was loft at \ht.]^er^f^Ffumce:/ ci»iMMt<4.ii^t» / 
Gj^a^fiBrti o^. the bulKon^^aiid a^orifiderable part 4&f tJwf ^ror^.^t?/ 
gOQSfc w^e :f^v55d,.but»dan^i^ge^dvi. Thefc,i/w^ iany/ jjjj,^jfj^f„^^^.. 
a|ilhl||ityif]$>i|i;the uiiderw'riljcrv ^«te>iieiit''&rMriird ^^^^^^ abied, /the/ am 
9ll9th^1f*<hip tb' Rmiicherry^^VBiht^e tUeywer^ «ftfp(^ed ^ fwrdpiip^ihich 
by.the:JpIainfllP8 •botTe<^)c4d^^^^ i«^ho iftteft^^'tbej)!^' Til?rir^"i" 
dtfceiln IMI^ g<6bd8) and'fhipped dien^ oh tJie pla^^ifl^* onthegoodf 
accdUlit,^'^ bo^d thfe' Pcre dfFamilUy ioi i^/Vr«f^.-^This' cond ihip, and' 
mp ftHed- IroAi Ponikherfi th Augnji 177 J ^ ^ "^^^^ on°hc homr*** 
voyage home, was condemned, at the IJlts of tt^n^ii ward voyage 




^6' taSen 'b^ ^A ^/i^^'pritateer And'condemried. "Oh* 



tRe ' afjdi ^ -^ut^ft' ^^7^> feveral TMidtfrvfriteit' on tht" siVfU^. l\ 
pblifcy'fignedam^A^tvdiimthereon^t^hercKfSi^igrti^' ms'I'tr' 
w^Valiihe A Sii'the'^a$ fe^d fti any 'bW {hSp W- in", ». * 
flBJ^tai tileJt^'afe ■amv!a'Tn-i%«W .-"'But'tlie'' feftiiaaiii" 

ii«aeii%^'ai?chaato ^^lainto' caurtthfe -wlioie of the 

l^Mfe^cafi^^S? by tfiaa oraie^2S,ri/e^ By the 

•' ■ ' lo(| 



rent, pn the fum, fubfc.rit>e4 i -whicli wa? gj^fl t>y,w? M,^ 

dcryntcrs who Qgaci the ^icmorandum, buf refufe*! T>y 

<jkc reft, asti .t» recover which this a£tioii was b|roiighf.— i 

The court* upon the above cafe, wcne ckarlypf.fipi^ 

nion that the plaintiffs were Entitled to t^covcr, __ i^jd 

Manififld faid, — " The only queftion b, whether the 

(hipping of the goods to Europe was ncceflary to the fal- 

vage. It is admitted that the defendant is Hable upon the 

voyage to Pondichtrry, though 'tfx goods v>ere conveyed in 

anetbtr Jbip ; therefore diat circutnflance makes no dif- 

feWnce. ' The fale of the Cai^o is'alfo adfnittei tb %^ 

been aecpfliry: Then, how were, the pi-efoedatObtlw- 

^ mittod to Enropff Whqt v8* the beft^w^ gCi^'M'JK 

home the money for the beo¥:Gt ,pf th* "hfer^d-ifivl iflr 

Wh^ntbebrii furcTE ? Beyond aJI doiubtthemi'.vvy was to. uiweft,^ 

fed^^'fuVih^" 'n.o^>«'g<»<*dB. Thfrdforc,.tkat-beujigdOiM>, ^<i(T*i 

inictcUuf >]) the bfcft whi^<ould be donei.thft midarwxit^ j>i^1iitf- 

Kr-I^^r*!^""' ble."— Mr. Jufticc Buller faid^" There ifWi^sft, tM 

.Bi»in,ii»bit.. ., -expreisly decides that the c?ptalnji}a]r.taYott.tlw,Iflt^ce 

*• ' ■ ^of the goods f^ved, iq, other . gfod^. ' ^ut.iq ^i/^[,^ 

Fletcher {a), it was decided that the captam has a general 

power, and is bound in duty, to do the belt for alt con- 

canted i And what was diln^'In fh!^ eaife 'wis itiadtfu^ltf 

for theif intereil/' ' ' '' ' " '/ ■ '■'■^ f''^- 

r"hri^'i« If, in the. courfe of the voyage;( the (hip t>c difabie^ 

■ociliri ihip.if by ftrcfSjOf weather, or any g[hcr peri) wfthe fcjj w& 
"* ■""""* .^capf^in-, ought to hire another veC'el f^r ,.d>e tranfporj qf 
^thic.^aodt, ahd. proceed, on tb(livoyag«ir if,-undarf(aUrtbe 
cireuhtdancc^ of his 'l^luatitrtt, it bcrifbT«UK^tnMreft Afilsil 



Scbefu/ 

Uctft of alJ 



tb^^ciiied fliat'he-fliotildaoft (*).; •■ '' 



.::^ 
•»»^ 



Cfi^p'.'XI. S 3.3 It^dneer in Ship or Sbipj. 37^ 

'''"1(1 'fiicH Haft' die infurcr^ '(Kali pay 'all' average^ loffes oii To what opn. 

t\i' '.i ' V'l 1 .'.•i . . .V -^ ^ » * . ■ L .' .■ cei the uadcr^ 

v\s goods, the expcnce of lalvage, linloadiilg, ware- wtiitn arc i>i- 
lloulirigi andrcloading, "together with all duties that may bit'ifiEhcale, 
have ' l^<;fi ' pai^, ahd the iilcreaf^ of fteigHt, if any.' In 
^6rt,''"th'fcy'Miift IJeir every cxpcnce which is tficncceflSiy 

Cpniequence pf charijlng the flilp M^ 



'^/hf, iifufatice 6f Goadi ,en. hqard of Ship or Ships, 

>'Iltf thefbn^^g fe^an It has beto Ibown, tbat by inpoiicicxHi. 
fpWtfjiiig the fhlp; or vefla'ifi which 4e goods infilted fi*^wIi»,*JJ. 
-ii<eteWwati(^ed,''ltbtcome9 a jpart of the conttaft ''^**'- 
^fluftJthe a^renwrtilhall'be on bowl' the *ery fliip or vef- 
i$^ ity'(^c^6M\ tnd'thntino othercanbc-fnbftkuted in 
^Mi-^(!er;iftdefs firan'necdfllty, of with the coiifent ai 
tlfc «»Wtr»*i«r9- (»)'.' 

''"-^tt^PftcftiSirfly'frapjMthai however, particularly in time of But iheyanyfie 
W, '■Aafnierehants teve goods in fliftanf countrici, I'J"^'';,^?^ 

•Ipd i1m!(< of Vi^W (^"^ :>fi. 37» J5)i &y that the captMO 

4iay hire another fhip. The law of Frante (ord, mar. }it. dm 

Jret. ait. II.) declare* that if the Oiip be dtfabled, and'the 

'cfipfaih. cannot get her Kpaired, hefitR be MigeJ lo b'm aniribtr- 

imme£ale!y, if he canprocilW one. — Poth'ur (des chattel parties 

rt. fiV)i andTitffii, (iit. px fret, art. Ii, Td. 1, p. 6i8,)f«y 

'(tibl'(h)|>b!inn»k)iily (hu tbes::aptaln u bound to bire.itiiothcr 

Ifcffid, ?if iw, ffwild' w» bis wb<Je freight. Smtrigim {vol. i, 

p. 428J hqldt that the captaiii being the ageat, ngt only of tKc 

omiert of the th\p', but alfo of the fhtppers of the good*, is 

'iound. In the ab&nce of both, to ufe hit bed cndearourt to 

pit f efve t h e good* wij toiloaU tbati in hig circumtbncei, ha 

tbe iotcrcft of aU concerned.— In 

laa the entire care of the ftiip and 

or both. At to the goodi, he ts 

at it may be prefumed the Ihippera 

t. This feenif to be the wifeft aad 

Lord Maiujield laid down in the 

V. StafUt, fup. 377-^(a) Emerff. 

-fi) Vii. fup. aao. 

which 



Ste O/theSbipl ■ l'. '^BWbti, 

which they mean to \mpoTt fron* Attic*?, fcefrkmniiPlSst 
by what fliips tl)ey may be fcnt, BAtt'i&df'igdMll •■vta 
often glad to avail th«iifelves-df dii ^ftr-Aat-flf^ for 
that purpofc, In fiich Cdfes, k U «f "giieatii*[Kiktitaoe 
that the owners of Tuch goods ^utd be^t^^irt^ocb te- 
nure them, without fpeeifying thsfti^arTefiolithia^'hinay 
be fhipped on board of^-^-nid then tlMifiiiimaEitlic^aoliQy 
is, upon fuch goods, * on boand amffif^^" fiiptX va^^&a 
• mode of inftfring is fo well oftabliOtttd,. biBlhibpitt&gQ;<td 
authority, that the legality eS it is ndw^'becoitiejlindifT 
putable(a), : -..■' .. .„:M.a>.-iir 

jfwupoiicie) )f two infurances, for dilFefciit fwni^ be nndej cidfcfcin 

diffofiu'ruim, g6odsoilboaFd^/0r^^^oabehatf'ofthe£imepiarf(n«a^ 
»"i^'a"ii'M^e '*" ^^ '^^ ™T»gti and goods- amtantting'W thri ftal^ifciti 
g^<j< be put on both poUcim, buiin diffisrenCpoportltnnyliepitiani^aKl 
^ J^'it loft'i' tvo4hips» which &Uoii4Jhe»o}4geBi(uMUi:«^kMhiii^Jie 
*nd"rmiier. ^°^ ta aj^ropriatq ^ihcT poikiyto'th* goods owhoifAi^ 
on hHu puiicif* cidicr fliip^ and onG'of ^hfcm 1*0 liA^tit-wtmldi fcotn-^uit 
V '" >"■ this might tq be. cbnfidercd as but on^ ia&rAiKii^eiDthe 
entire goods^by tl»;o,pobciM,'tind'j(latitt|eiiii4ent?iii)|>>bn 
^bsthoughlirtougntiibulcitothcio&u - ! I "■■■'■■ .'i yd ir.m 
But oihtroKe jf But . the i'oPowMg ^etertniiAat^n' w^'^be^-J^tifpin 
aJ^J^iwrf lo fi"* cafe, the tnfiiKd.appBijj^riMB'^nih polic^ito^oaain 
tM (uodi in» fpecific goods ' on boaril the icfpeAivc 'fliijs.thoy may 
bc: fent byVi-and. one be \(At the und«rwdte|:3 ^au As 
'fK>licy tkpproprjafcd xt> the goods oa. board 'ofl:)th<tiil]iq>4 
.ftaJlibc.ajifRf »ftfww«Wo.,.; ■--::■ ■:•■:-■,. q ■:Ai'-\ryrr) 
twopoiiciei, The plaintiff in.iMffl TiTOtd to hil't«3«lil»*iidomL,in 

"xdTc«i«'^or ^'«*''^ «>.g« Waiiftiiancci. tflcfloi- dnhia licttiiint ^ 

' i^Btdr;,f»it.ftaiT>-^.i^f«g4iit(>XwA*(fWtwiiea tdx^jfiHll fof 

, fhould fail on the fame voyage, between the 4^^6Cq^- 
\^ ^roary and the 31ft of pecemieri-j&o. T he two inf i^- 
',. ranees were accordingly "e'ffeSed, and the plaintiflP loadetf 

one ina bt eo- ■"'"*" X"" *' pE^'ino^ SI flji^i*" ."A ■■.•t^ '.*i>wu» -i:U ml lm| aiiil 
vend by ilw ' ' 'i^V^ I'-l; M! v-^''-'^- "■'■'"■■-■ *^i* ''■'* (Si*."' -■'' '■• 

*ooi>l. policy— (a) Vid, Ketolcy ». Jij'nit, i H, Jl. 34.J1. fuj. jti, inf. 381. 
Thi»G.ii.i,tuig iff^i^.tora. I. p. (73. 



*^i^a:iVtf3i u^rtk^ *pw»nt.,i(>f, 4500^, -«n, Ipard the ^^J,'!" J,"^""^ 

-J<J^'effrfe#rv#-S»lV«4 il.rfepd^caj^r^fcrfetlwx^iof juftice the fiofol. pi- 

i^ft .*rt(gn/if.*3ftJfiE feid put .C^Clvgflgdftiae l»afd:fli«,ofte, ''''' ""'j^,;., ' 

)Wjd(fe*5!J*(on.'bQafti thco^rj sniitln* he-bad. ftippcd ^S'^*"""- 

7&lle4^;dk&a¥«hie'itnte-iMto]tiiiM«4a-tiw.dhibpa)kf, ^I^ 

ifiiiCv^ia^'ki6ii^'V^a aM6hvn^\}» follef fot- 6dool. 
■ii4dch:'1i«-«)^t««ded'he }iatd > Hght m' apply to the' (?^- 
wera/ BarktTy and went for a total lofs. — At tbe trial tWo 
«t:^isAio|i8;Nmre.n»de.: ift.T'hat ntf evidence ebuld bi 
tgniimi'cfjtho^dectaratliailsilade b^tbe plfAntlff iii Auftaj . 
.-ti%^TIidt t]i?re:ougiitti>'bca'contriltii{ioni aodall'dM ]■'. . .' 
iw^itKntf)|r9;^bothpolidfs-.cslIsd'upon.BiftiT'2ii'i|\^rQge * ' 
-^b^itilMid'jtlut^ttM-phintid' ought;onl]pt to. nace^e in t^ , 
^ficpottian Afx^jS^l.. te 45f>9l^' or, at i|*ofti ae 488(j I. ': . 

3cbr«i»raktlA«iobjirftiod a» t6 tfa* ewtdcnot, ( -and jidKrittisd '^'l^lZ'^ 
.^d»FdaafaratiBii id'Atij^tobc itedi' Md^a^of ;<:^)4Aidn /'■•tf'.thata 
that by it the plaJiwa''>ih>A'fi«ed.'riie'aj)plitaiJo« 'orf'ttic rhlfriirMwrcii 

rmi®fowiA«fci»irduiglfj-*'Vpqi(;araolabn fdr sWicwbitl, ri^ >i "idniis 

fibe «orilt IwK Alt plainriff had i right; to japplyiite "^ ' 

^^ool.'peliefito'die &«n««/[dar<{#} biit erdoKd'V^iil. 
(^tbeiUcdoftQl out'Of^tbedooo'l: for.~ wtnt bad'vboQi 
favcdl— The plaintiff therefore wco^ertd 48e'?lv fiie- vi- 
(ilueiirfi'iiwlgoodspdt 0(1 boaKl that fiifp. ' ' ' ; ■■•'■" .■• 

; tivSa^'^ ewb':diilh)&%fura»iceS'S« made &n^,g«b&'Atf'^e . j 
^fiflbe p^^iH it^ die Am* Vojttgd^ f^ Wie OR bdarS j ii^Wi-^'j 
t<fi(f^p)lllleolhw«ttbD»fd■al7^7Z>l|^£f^/«'»]lhithe^ttf^tittT 
iJ&^t^ts box dietatertetotb ^ n^la^d fhntt ap^y I 
^^'^ll<!^ <ni «h& goodfr 0ft bt»)rd ^^ ^fi;^ to -^ , 

u ]ni c rt i , , . ■> ^ 

J^beol ft ' li r '" < T ■"* " 

{im pu h) be Gtnt at 3a Hr wit Us c^n rxry M 1V7 DO e 
"rf IhecaC" aSTsb* ouliy con mry^ • lieTift 

rt£ ,1 '9 " * _j - 



38^ 0/ the Shifi, Ififtpfcl 

Knvifyv,ny»n, Thji^^^FreeUfHd and Rigfy at 8f* ,Fin^ents yif^nfi^,^ 
'^^^' the pinintiffs at Liverpool to get i ^o L iafiuced on yq^bate^ 
of cotton, on board tie Elizabeth^ from Qronadd to'i^/f^ 
/tf/i^/ and alfo X300L on cotton which they intex)de<i(tQ 
fend hjfome other JInp that would fail by the firft convoy^ 
and dircftcd this to be infured hj Jhip or Jhips.^r^kt 
plaintiflF according!}^ got 1260L infured in Lowhti^ofi 
goods on board the EUzabetb \ and alfo 1300 k on good^ 
on hozxAJbip orjbips^ viz. 700 L at Uverfoolf and 6bo/l. 
in London. The policy for 700 1« on whic^ this* adaw 
was brought^ wasj <' At and from Grenada to .Liverpo^ 
^ on any kind of goods as intereft fiiould appear, in 
*^Jbip or Jhipst on account of FreeUnd and Rigbyi-ymkr 
<< ranted to fail on or before the ift of 'Augufi I>792^iai^ 
'< return 3 per cent, if the (hip failed withxonKojfV^and 
« arrived \ without any exceptioaof the goodsi^dm bdiard 
« the Elizabeth:' The policy for 600 h effioaoiL^ 
London^ Was alfo onjhip orfiips \ at and fironi GrmaddiXk 
Liverpool^ but with an exception of xadb 1. <« on 70 bida 
« of cotton per Elizabethy' the fame underwritersr-ln 
London having before fubfcribed the policy) on the 'jSlfiB^K 
betL But the plaintiffs did not commuiucate tathe'iihde^- 
writers at Liverpool^ the letter of Frodand and.Ji%A^di« 
reeling an infunmce on the Elhabetbi noir an^xuFctoiit- 
ftance refpe&ing the goods (hipped on bc^ the J^isSetb, 
• and the infurance made on that ihip<-rThe ElioUf^hvMr 
rived fafe at Liverpool. The Heart of. Oaky on boarv^i^of 
which the fecond cargo was 0iipped» was totaUy.ICKftjitn 
the vopge. — The defendant conceiving j that hp/fxad^^ 
right to apply the policy for 70P h, fiM,/^ij9t!.J%^.'ki 
the goods on board the Elizabeth^:p»id,^pir>c^t^ii^tQi€0M: 
. on account of her having (ailed with;jCQftvQy'jand ai^^d« 
— ^The plaintiiF recovered a vecd^^.j^or th?;|ijj^;^il$lll^ 
of the defcpdant's fubfcription, inghidix^jthd ^fipj^ey^f^i^ 
into court. — Upon a motion for ji Ikew.lxiaV.^ttiivas^S^:^ 
tended, on the part of the defendant, Jij^jlikfA^ F^lW 
on.Jhip orJhipsvrz$ not a legal policy i.^n^Ji^mdfySlL l^p 
' as a (hip anfwcring the defcription in the pdicy^ arrived 
fafci having the fuU amount of the fum' in&re^^^e 



€lfej|?/SL 5 3.] Injbihfnii} i)i Ship or Ships. g^J 

^dj?ei^y of ';f^kinil^'ATii JStigi^f em' tdatd, ' the pcdicy was 
C^Wfica ^ A-ria is* eterf ci^Cuififtifftfce re%eaing the fpe- 
«^^Mu!r^l!€ oh ^' ^JSih;dkri h^id 1>een concealed from 
^i'*lfe«^»r/ It w48^the'£)ine|' widi regatd to him, as 
3f ti^ fiiiihiUftfilr)iilc<f hiid'i)€eft madk on that fiiip. Fot 
if ihc-jSffa^*«A\K^d:fecinul6ft atttd the Heart df Oakhzd 
a^riveti^^fsrfe, ithc- |Mllicy might, t>y fuppieffing the letttt* 
JroiA 'i<V*f^l^2f^ and ii!%i[^, hflte charged die defendant 
ividi^ tSiat 4oft.i^^But the ^ourt were unanimoufly of 
opJiiiony.jtf/r^^ -that the' legality of the policy onjhlp or 
^i^ was tod well eftabliibedi both by nfagc and an- 
•thqsiiyi^o bd4ifputed';*andy2'«/irf/;r, that the infnred had 
clearly ii^ht to -apply, upon the authority of the Ibrt- 
^di^C<afe- ^/Menchnian v. Offiej^ fuch an infurance to 
Hdia^QfV6t!'.flup}lev thought proper within the terms of it. 
bidB(^ilbeiS»Wt<3f\Fir^/r;«y, if an infurance be iMAt Jtpa^ 
msi/^ibn^lgoodsv on t^oard feveral iliips named, and the 
^h^ki^are* kden on board one ihip \ the infurer will run 
^3l4^ die.rifk'oil Ax. fiun which he. had infared on board 
ithatiinu&'fhipv although all the ihips are. loft ; and he 
-(hasH-^reriiro'tbs prepnium on all but that' one, deducting 

-ibj&jr^^/i/^jl reports the folldwing decifion on this fub- ^^ ? "^*J" ^""* 
'jn&;.4^jA^ti»)in^an(fe f(Mr ^3^000 livres was made on goods goods on boarJ 
,6ibvkoata the Amp&tm^ ftottiMarftia^ totheFrefich Wejl f jjd^'^'a much 

Ifldia\tfimd^X>^M itQlB^ the French If^efi Ifidia IJlk^df to larger amount be 
A • J . ( put on board fc • 

ijlidlaf^iiflcy^€>r.0th&^ ports in France^ upon goods and veral (hips, of 
onehdiaT^U^^^^tof'b^i tadeii on board ^w; Frekeh fiipar rTviftf^TnVt'h*? 
4hhiYc^l^'^'^^ Amphftrtie afriTed Tafe in theW^;;? reft arc U; 

, '^ , » ■ •' what propoition 

d&;^^^V\wher^ ^^xapt^l^ loaded goods <5n ( bbSrd five dif- of the iof» ihc in- 
iSa«tit>?ftiji5f-in\aifferetot'-<^^^^^ to thef amount ^f f"""^^^^^*'*^- 

iyyftja Uvfe^-: ' Thrde <rf ^the^ ftups artrived • faf^, but the 
^AfeTlrw^'^lh ]g6ois^' Bbird to the valiie ort*<-,l59 Ktres, 
5w^c?(«tttefl by -the* iW^.-^Thc'irirured"iniH{eatHat t^ie 
'ig^^oo'iivres ittfiffcd fhodld-bc cbnfidertias^^tt of'tKe 
Wji^ 2S&«rt« kct&i on btoard the 'five {hipfe, aricf that the iiifi^ 
^tedfl fc^tttt'W^^fedethhea tbl)yy;tl*lbfsVb/^er"Ulebf 

bovil t ft .ynlgj' T *^!^^ - fi ' ^ fM^i ' aj'f- 't ftO ■'^nU r^{T i r . JV i r < , i r ■■■ 
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08. LseCmdoTif en. I3. Emerir, torn. 1, p^ l76.-^(^) Tom. i« 
p. 1 74*-^(^) ^^1 quoviSf daas un ou pluticurs batimeos Francois^ 
f ttck ^ii'ib puiffeot (trc. « 

portion. 



3I4 0/ibeSbip. [Booki 

portion^ upon the total. — The infurers infifted that the valtie 
of the goods which arrived fafe was hibre than the fum 
snfured ; and therefore the policy was fatisfied. — ^The in^ 
fured replied^ that the goods on board the five fliips formed 
fone entire mafs, confiftbg of what was infured, and what 
was not coveted by the policy, and tlierefore the infurent 
/hould pay the lofs by the rule of proportion. — ^The infurery 
livere condeinned to pay ^4 per cent* oil the fum irifured; but 
Upon what principle is not ftated:— The proportion which 
15,259 bear to 25,832 is neatly 59 per certt. : So tliat, if the 
rule infifted upon by the infured was meant to be adopted 
by the court, there muft have been a mifcalculation in fix* 
ing the lofs at S4per cenU 
tr goods be in. Le Gaidofj (a) fixts this cafe.— ^A merchant intendins 

u'felrerai'&i'ps *° export z quantity of goods in feveral fliips, makes an 

by fcperatc po infurancc on each, arid fends the Whole in a veflel froni 

beiin from ihe** Rouen to HavfTf to be put on board the different fliip^j 

good* leaving ^^ ^[^ Ycffel is loft in its paflagc.— Thc queflion hi 

the ihorey and . . 

thi goods are all tnakcs is, Whether the words in the policy, << courront rijqui 
to"be put on ^ ^ ^« btirquesy heuSy ou iateaux, qUi porteront let dites mar^ 
ftj «VrtU*^ *' chandlfes h bord;' fliall bind the infurers td pay the feveral 
vtflci be lofl ; t0 fums infured on each fhip.-^He thinks the infurers liable 
infurers are ^"^7 ^^^ ^^ greateft fum infured on any of the fliips.—^ 
^^^- Valin {b) is not of that opinion. " It is fufficient/' fays 

he, ** that it was intended to divide the goods amongft 
the different ihips, according to the terms of the in- 
furance, to make the lofs fall on the infurers \ for they 
muft at length be carried on board each of the fliips ; and. 
tlieir being pUt on board a fingle bark is of little confc^ 
quence.*' — Smerigon(c) on the contrary, thinks that it i$ 
of great confequenco to the infurer, who has (aken upon 
him the riik of the goods on board feveral veffels, diat 
they fliould not be confined to one \ and that neither 'the 
infured nOr his captain has a right to make the condi-« 
tion of the infurer more perilous, by uniting all the riiks 
into one, which, by the contract, ought to be divided. 
He concludes, however, by obferving, that if ever thc cafe 
fliould happen, Valin' ^ opinion ought to be followed. 

p.-l» I. ■ !■ ■ ■■ " . - — _ ■ i ' I* Ill <■ ■ I I I ■ .It. I ^ ■■ *t ■ 

{a) Ch. 13, art, u^(h) Sur. art. 32. h. t. p. 19*^{c) Tom. 

•Sea?t 
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Sed. 4. 

Of the ConduSl of the Ship. 

ANOTHER implied condition relative to the fliip is, Thcfliipmuft 
that flic fliall be navigated, conduced, and managed ac- ^j^^av"^ud 
cording to law ; that is, not only according to the mu-« according to 
nicipal law, and the law of nations, but alfo According 
to the particular treaties fubfifting between the country 
to which flie belongs and other ftates {a). 

The fliip muft, therefore, not only be engaged in a If the captain be 
legal trade, but (he muft carry it on in a legal manner, dlf^biift^ th?^ 
If the captain be under any legal difability or difqualifi- infuraac* wUl be 
cation, the (hip Ihall not be deemed to be navigated 
according to la\^ ; and an infurance on fuch fliip will 
be void. 

By the ftatute for regulating the flave trade (i), it is By 31^.111. 
enaded ** that it ftiall not be lawful for any perfon to maitcVof cJe^ 
become a matter of any fliip at the time flie fliall clear A^'pi" «*;« (idvc 

' ... trade !hal I make 

out from any port of Great Britain, in the African flave oath, and deliver 
trade, imlefs fuch niafter fliall make oath, and deliver in ofthe^rt^c'er- 
to the colleftor of the cuftoms, at the port where fuch ['fi^Jf** attcftcd 

* by the refpeetiire 

fliip fliall clear out, a certificate attefted by the refpeBive owner or ownen, 

owner or owners, that he has already ferved in fuch capa- ^eady been niaf- 

city during one voyage, or as chief mate or furgcon during '**" 005 ▼oy«ge» 

two voyages, or as chief or other mate during three furgcon two 

voyages, in the flave trade ; upon pain that the matter, mat?three voy J 

and alfo the owners who employ him, fliall, for every ****• 
fuch ofl^ence refpeftively, forfeit 500 1." 

,In compliance with this a£b, it is neceflary in the flave This certificate 

trade, that the certificate of the captain's having ferved ^„crs*wbom* 

as the. aft requires, fliould be attefted by the owner or the matter hat 

• .11 and not by the 

owners of the 

(tf) Vid. Lord Kenyon'^ judgment in Chnjiie v, Secretan, J^jj* '*"*"" 

8 T. R. 19a. — (b) Stat* 31 G.III. c. 54, § 7, originally to be " ^^y**^ 

in force only for a year ; but annually continued down to t)ie 

pref^nt lime. 

c c owner! 
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owners of the fhip or fliip* /// which fuch fervice waspef^ 
formed : and the following cafe will ihew that a cerdfi* 
cate from the owners in the intended vdyage will not be 
fufficient evidence of a compliance witii the diref^ions 
of the zSt } and that, though a heavy penally is impofed, 
not only on the mafter who ferves as fuch without the 
tlie quaiiiication preicribcd, but affa on the owners for 
employing him> and though the zSt does not declare the 
infurance on a ihip, having fuch a mafter, void, yet the 

The wafier policy was declared void. 

retldb«nnv» An infurance was made on tlic Cadiz Difpatdy en. 

vcyages as chief gaged in the African flave trade, ** At and from London 

luatR, ihe owner ^*. ,. • rr « ir ¥ 

in fhc intended ** to Africa^ dunng^ her ttay there, and from thence tg 

ZuuiH^'iml: " l^r port of difcharge m the Weft IndUsr-Axi an ac- 

Tiin is no cvi- tion on this poHcy, it api^eared that the lofs was occa- 

piur.cc with the fioned by art infurreftion of the flaves.— On the part of 

evidence prt- ^^ defendant it was objeded^ that the (hip had not 

fcribed by the been navigated in the manner prefcribed by the above 

produced to a£t. — It appeared that the captain had made oath that 

flJf^wM nav?- '^^ ^*^ ^^^ *^^ voyages as chief mate of the Salty^ in 

gated according the flavc tradc J and the prcfent plaintiflF, ihe owner in the 

fured cannut re- Voyage infurcd^ had certified that this was true to the 

Soncd byt, ^^ ^ ^^ biowledge and belief. But it was infifted 

infu'rcaioa of that this was not admiflible evidence, nor fufficient proof 

'*^ of a compliance with the dire&ions of the aft, which 

jt'"k.\u^^' ^^ ^^^^ *^ compel the owners of veflels engaged ill 

this traluG to employ experienced commanders, as one 
means of infuring to the (laves a more judicious and 
humane treatment during their paflage to the 7Fe/t Indies : 
That the ftatute, by direfting the oath and certificate 
therein mentioned to be depofited in the hands of the 
coUe^or of the cuftoms, had prefcribed the fpecies of 
evidence by which alofVe a compliance with its regula« 
tions could be proved, and t!u|t, the certificate required 
hy the a^ was a certificate by tho refpe£Uve owner or 
oVners during tht former voyogesj and not, as in the pre- 
fent cafc, by Ae owner in die intmded voyage«r-Lord 

Kenyon^ befei^dvhom ^ cwft Was tried, b^Hv of opinion 

that 



\ 
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that the cettitfcate £d not anfwer the requifition Of Ai 
ftatttte^ nonfuited the plaintiif'/— A motion being made 
to fet afide this nonfuit and grant a new trials on th^ 
ground of a mifconflprudipn of the a& of parlia|nentj 
"^e court were uaanimoufly of opinbn tEat ilie certificate 
e^kt to havi^been from the owners of the Ibips in which 
the qualification was obtained, who muft be beft ac- 
ijUainted with tlie fa£t> and^pable of ^erdfying from 
tjkeir own knowledge* 

The ftntence of a fDreiM court of admiralty con-* '^^^^^ • ^^ 
<femning a (hip as prize upon* the exprefs ground that de(nnation,«»n 
ihe had violated a treaty fubfifting between the country ground rtSi the 
to which (he belonged, and Ae belligerent by which ftip h»d violated 
Ihe n condemned, is condufive evidence to prove mat ciufivc to (hew 
(he \mA not failed according to law, and fo to difchargc [!;iVa!!rord\*ig°to 
the underwriters. But the following decifion will {hew, {^'^J y«» '^ *';^ 

** ^ be only rec:ft\> 

that if a neutral (hip be condemnedy as keing enemy s a^afja,^:,A\\.e. 
property^ ahd one 6f the xeafons affigned for this in the (^a:cpc- br) cLt 
fentence is, that flie had not the proper documents re- fheihi^ w.s../^- 
quired by treaty on board \ this Ihall not be conclufive the fciuaice win 
evidence to prove that the fhip had not failed accord- fii^^.^' ''''"'^"' 
ing to law ; for the only point which the fentence pro- 
iefies to decide is, that the ihip was enemy's property. 

An infurance was made on goods on board the Peggy, An /fmencnn 
on a voyage « From Maryland and Fitginiay both or cither, ^^^^ 'rfln^hf 
^* to Bremen." — ^The policy was fubfcribed on the 31ft and cond^-mncd 

as prize becnufc 

of May 1797^ and on the ad of June following, the flic was /oa^er^/ 
underwriters fubfcribed a memorandum, written on the "J^tiiVen^yf*''^ 
policy, in thefe words, — " The deftination of the Peggy Among other 

*,- , - rt, r n» -n ffafons ftatcd ill 

having been altered, we agree to Itand our reipective niks the fentence 
in the goods infured on this i^McYperTbe Mercury, direft ^llZ\^^ot\l^'^ 
from Virginia to Bremen,*' — An aftion was brought on drawn, it is re- 
the policy for a total lofs of the goods on board the that the Oiip wd 
Mercury, and for expences incurred in a fuit by the JJ^'u^J^^^^h*'* 
plaintiff for the recovery of the property infured. — On «r«?ty beiwceu 
the trial of the caufe it appeared^ that the Mercury was, rua.^' ^^' "^ 
in hGt, $ai:^g^merican flap, and had on board, at the time Th« grouad of 

^ , f 1 i- 1 « « ***** icnCence 

of her capture, all luch papers and documents as are being that the 
flfually carried on board American ftips, or which the ti?e'"«.iT 

c c a ' French f^of^'-'^f «* «« 

90c coQo^ufivm 
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evidence to French themfelves deemed neceflsury in former voyages. 

prove that 1 1 :e _ iii /•• 

ihip had aitcd There was alio a muiter-roll on board, but not figned 
of ttc" u'c^ty!'"" o^ certified by any public officer of the place from which 

the fliip failed. — ^No warranty was made to any of the 

fii/fjST.R. 191. underwnters on the fubjectt On the contrary, jthe bro- 
f"p. 300' j^CT, though he fpoke of the (hip as an American^ toH 

the underwriters that he was dire&ed not to warrant any 
thing. — On the 20th of May 1797, the ihip failed 
with the goods on board from Virginia on the voyage 
iufured, and on the aad of June following was cap- 
tured by a French privateer, and taken into Nantz.-^Th^ 
proceedings being inilituted before the commercial tri- 
bunal there, the following fentence was pronounced* by 
that court. — " Confidering that die 4th article of the de- 
cree of the 3d Brtimairey 4th year, declares good prize. 
All American fliips which Jhall not have on board a mujler'- 
roll in due formy fitch as is prefcribed hy^he form annexed 
to the treaty of the 6th of February 1 778 ; and that the 
muftcr-roll of the fhip Mercury is not conformable to 
that form, or to that ordered by the decree of the Z)^ 
reBory of the I2th Ventofe^ 4th year, it being neither 
dated or figned by any public ofiicer of the United States : 
Confidering that the bill of lading of 255 hogfheads qi 
tobacco found on board, was not figned by the captain, 

• 

is contrary to the 9th article of the marine ordonances, 
whereby it is declared, that all veffels on board whereof 
no charter-party, bills of lading, or invoices, arc found, 
fhall be decreed good prize, together with their car- 
goes, as alfo the 9th regulation of the 21ft of OEloher 
1744, declaring all bills of lading not figned null and 
void : Confidering that there were other goods on board 
of which there were no bills of lading or invoice ; that 
the captain has produced no American protection, and 
that, it appears that he is an Irifbrnan^ and has a wife 
and children in Ireland — the tribunal, in conformity 
with the above laws, adjudges and declares the validity 
• of the prize of the ftiip Merairy^ and of the goods and 
effefts on board, for want of the difpatches and fea pa- 
pers of the' captain being in regular ordef j'cw which mc^' 

count 
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count fie is looked upon as helonging to tht enemies of the 

French republic ; the fame being agreeable to the 7th article 

of the marine ordinances of 1681." — ^Upon this cafe it 

was infifted on the part of the defendant^ that though 

there was no warranty that the (hip was American^ yet, 

bemg in fadl American^ (he ought to have had all thofe 

documents which are neceflary for the protefkion of an 

American (hip, whether required by the law of nations^ 

or particular treaties, the want of which fubjefted her to 

additional rifles, there being a warranty implied in every 

contrad of infurance, that the Jbip Jhall he navigated ac'- 

cording to the laws of the country to which Jhe belongs and 

to which Jhe is going (a J* — But the court determined that 

the plaintiff was intitled to recover.- — Lord Kenyon faid, 

— '< In deciding this cafe I do not mean to deny that ^ fl,ip f„fqred 

the (hip infured muft be navigated, not only according to ^^^y^ >«vi- 

'^ , . * . gated, not only 

the law of nations, but alfo according to the particular ^aKcording to the 
treaties fubiifting between the country to which (he be- but a°fo accord- 
lones and other countries. — In general there can be no »ng*o*h^p«rtir' 

^ ° , cuhrtrcacici 

doubt but that the fentence of a court of admiralty i& fubfifttng be- , 
conclufiv6, as to the points which it profejfes to decide. ' It ^JL^jJ] ^^^ g^^ 

was fo ruled in Huphes v. Cornelius (b). and that has belongs, and ., 

/• other couutriif.^ 

been acknowledged to be law ever fince. But the fen- 
tence of fuch ^a court is only concluftve on the ^ints which \ 
profefies to decide ; and the only queftion in this cafe is, 
what point the French court of admiralty has decided* 
Now the fentence recites many fafts into which it is not 
neceflary to enquire (c) \ but the fole reafon given for 
the adjudication, at the concluding part, does not aiFeA 
the cafe before us. If the (hip and cargo had been con- 
demned for having violated any treaty between France and . 



(a) The authorities cited in fupport of this propofition were 

the csifc of Lata v. Holliftgiuorih, 7 T. R. 160, fup. 373, and 

Farmery. Legg, 7 T. R. 186. fnp. 3^6. — ^bj 2 Shonv. 232.—^ 

(c) The adjudication muft be fuppofed to be the ncccffary con- 

fequence refulting from the faAs found ; and the fafts recitel 

in the fentence rauft have been found by the court, *otherwi(if 

the fentence of condemnation would have been without foiinda«* 

lion. 

c c 3 America^ 



jtmerica, wc fliould not have been atlc to extricate our- 
felyes from the effed of fuch a fentence. But the ihort 
ground on which I proceed in this cafe is, that the con- 
demnation is exprefled) at the conclufion of it, to bet 
becaufe " the fhip belonged to the enemies of the French 
«' republic faj»" We cannot now enquire whether France 
and America were at enmity with each other. Tha 
foundation of the fentence is that the (hip belonged to 
the enemies of the French republic) and not becaufe the 
{hip had not die proper documents on board. Mr. Juft 
lice Grofe faid, — ^** I agree that it was necefll^ry for this 
ihip to have on board all tho(e documents that an Ante-^ 
rican {hip ought to b^ve | and that the want of them would 
hive difchatgcd the underwritisr. Now the fentence does 
not proceed pn the want of ^ny fuch documents, but on 
the ez|>re{s ground that the {hip belonged to the enemies 
of th< French republic. We caD only look to theiipunda- 
tioo of the fentencci and not^to the previous reafons there 
Whetherttirilii^ ftatcdt^' — Mr* Juilicc Lfiwrettc^ fyddf — << In the courfe of 
IrXIcdw.*^ the argument, many tjihigs, I think, were taken for 
fording to the granted, to which I cannot afient. Among others, it was 
countiy to faid, that the ibip infured muft be navigated according to 

ionr\^d^that the lawapf the countries from and to which {be fails: 
to which (be is ^ut that propofitioii, I rather think ia not fiipported, in 
^^ its extent, by the cafes. It is true that if Ae infured 

bring an adion here on a policy of infurance, tSeSted 
contrary to the law of this country, he cannpt recoyejr : 
But I do not know that the cafes have gone the length 
of deciding that no a£lion can be maintame4 here pn a 
policy made contrary to the revenue |^ws of another 
country fbj. I doubt al{b wl^ether there be any analogy 

between 



(a) The words of the fentence^ at traniHated i|i th^ r^porU 
are ; *' On which account {he is fooleJ i^n as b^ongi^g to the 
enemies of the French republic."— (3) The eafes of //aAM» v. 
^obnjem Cawp, 34 1 > and Biggs ▼. Lawrence f 3 T* R* 454> ^^^ew 
that a contradi is not deemed void by the law of England^ merely 
becaufe it is mad^ in contravention of the rev^qne laws of a fo- 
reij;n ftatc ; and in the cafe of hcver v, Fletcbert fup. 549 L9r4 

Mansfoldt^ 
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between a cafe like the prefent and cafes where there is 
an impKed warranty of fea-^wortlunefs. The latter is im- 
plied from the nature of the contraA. But that is not 
the cafe of a ihip wanting the proper documents on board. 
She may, neverthelefs, perform her voyage ; at leait 
there is no certainty that jQic will not» as there is in the 
other cafes alluded to. I have merely thrown out thefe 
doubts in confequence of what fell from the counfel in 
the argiunent, without meaning to give any dccifive opi- 
nion upon thefe points. «It has been contended, how- 
eveXf on the part of the defendant, that the (hip in quef- 
tion was condemned for not having on board thofe pa^ . 
pers that are required by the treaty between France and 
America \ and if that had been the exprefs ground of the 
fentence, I fhould have found great difficulty in refifting 
its effed, as applied to this a&ion : But that is not the 
ground of their decifion. They have ftated, indeed,, 
niany things that induced them to draw the concluCon 
that Jbe was tie property of an enemy ; but that is the 
ground of the feotence. We muft coniider the fentence 
as conclufive pn that point, without examining the pre- 
mifes that led to that conclufion." 



MantJUld fays, that no country pays attention to the revenue 
hw« pf another ; and he lays St dewn as law, that if an infurer 
enter into the contra^, with full knowledge that the infurance 
^ is meant to proteft a fmng^ff i)g trade with a foreign country, 
then it isa fiiir contra6i as between the parties^— See ch. 3, f i» 
W^en this fubjedt is fttOy confidered. 



\^ 
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Of Deviation, 



[Book I. 



Th« courCe of 
the voyage dues 
not mean rhc 
nearefl polTiblc 
way, but the 
ufual ahd regular 
courfc. Stopping 
at certflin phccs 
in the voyage, is 
no deviation, if 
it be cuftomary 
to do fo. 



CHAP. XII. 

Of Deviation.. 

VIY deviation is here meant a voluntary departure,* 
without any neceflity, from the ufual courfc of the 
voyage infurcd. From the moment this happen% the 
voyage is changed, the contra£^ \^ determined, and the 
infurer is difcharged from all fubfcquent rcfponfibility. 
By the terms of the contraft, the infurer only runs the 
riOc of the voyage agreed upon, and of no other ; and 
it is therefore a condition neceflarily implied in the po- 
licy, that the fliip ftiall proceed by the fliorteft and fafeft 
courfe to her port of dcftination, and on no account 
to deviate from that courfe, but in cafes of neccflity («). 

We will confider the fubjeft of deviation under the 
two following heads ; 

1. What (hall amount to a deviation that will dif- 
charge the infurers ; 

2. What arc the cafes of neccflity that will juftify a 
deviation. 

Sea. I. 

What Jh all amount t§ a Deviation that will Ji/c barge 

the Infurers. 

By the courfe of the voyage is not meant the Jhorttfi 
poffible way from the port o( departure to«the port of 
deftination; but the regular ^and cuftomary track, if fuch 
there be, which long ufage has proved to be the fafeft 
and moft convenient. And therefore the flopping at 
certain places in the courfe of a voyage, though out of 
the direft line, is not a deviatioi;i, but a part of the 
voyage, if it has been the ufual and fettled praftice, to 

-- -■ ■ ■■ - , ■ ■ 

(fl) Penculum intelligitur folum currere aflecnrator, pro lUo 
itinere convento, ct non pro alio. Nam fi navis mulaverit iter, 
vtl a via reda illius itineris diverterit, non tenetur amplices affe- 
curator. Roccusf n. 52. Vid. £mcrig, torn. 2ip.5. Doug, 278. 

ftop 
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(lop at thofe places. For whatever is ufually donei is 
prefumed to be forefeeot and to be in the contemplation 
of the pa,itiesj and is therefore underftood to be referred 
to by eyery policy, and to make a part of it as much as 
if it were cxprefled fa J. 

But evidence of a few inftances will not be fufficient But a few in- 
to eftablifh futh an ufage. It can only be fupported by ^akc fuch an 
long and regular pra&ice* And therefore, if a (hip, in "^*&^* 
a voyage from Liverpool to Jamaica^ put into the Ifle of 
Man \ and fome inftances appear of (hips, in this voyage, 
putting in there ; but no regular or fettled praffcice to do 
fo appear ; This will not excufe the deviation \ but the 
infurers will be difcharged (h). 

The effeft of a deviation is not to vitiate or avoid the eaFcA of a dcvi- 
policy, but only to determine it from the time of the *^*^"* 
deviation, and to difcharge the infurer from all fubfequent 
refponfibility. If, therefore, a fliip, after her departure, 
receive damage, then deviate, and is afterwards loft; 
though the infurer is difcharged from the time of the 
deviation, and is not anfwerable for the fubfequent lofs ; 
yet he is anfwerable for the damage received before the 
deviation (c). But though he is thus difcharged from 
fubfequent refponfibility, yet he is intitled to retain the 
whole premium. 

A perfon unacquainted with the nature of this con-r it determine* 
traa, might, at firft view, be tempted to think that if, [{l^^^^Telhip 
after a deviation, the (hip refume her proper courfe, ftill rcfum« her pro- 
being in good condition, and capable of performing the a condition ro 
voyage, fuch a deviation ought not to alter the rights complete the 
of the parties, or deprive the infured of the benefit of the 
policy. — But the anfwer is, that the condition implied in the 
contra^, that the fliip fliall not deviate without neceffity, 
being broken by the infured, the infurer is difcharged. 
The proper courfe of the voyage being once interrupted. 



(aj Per Lord Mansfeld^ in Pelly v. Roy^ Ex. AJf. i Bur, 
348, fup, 182. — {li) \nd. Bonds, Nutty Cowp, 6oi, fup. 255. 
— {c) Per HoU, C. J, Grem v. Taun^^ at N. P. 2 Lord Ray. 
840. 2 Mi. 444< 

cannot 
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cannot be refumed in the eyes of tho laM^. The contract 
being once diflblved, cannot be renewed withouttheconfent 
of both parties ; and if a lofs happen after a deviatioiff 
who can fay that the ihip would not have arrived fafe if 
(he had purfued the ufual courfe ? 
The f jMiinefi of Xhc ftiortnefs of the time, or of the diftance. of a devia* 

a deviation . .«-/-..• 

nakei it not tion, roakes no difference as to its cfleft on the contrad. 
(he left fatal. Whether it be for one hoiur^ or a monA y or for one mik 

or one hundred, die confcquence is the fame. If it be 
voluntary, and without necefiity, it puts an end to the 
refponfibility of the infurer. The true reafon why a de- 
viation difcharges the infurer is, not the increafe of the 
rifle, but, that the party contracting has voluntarily fui>- 
llituted another voyage for that which was infured {a). 
A (hip puts info Therefore, whereaninfurance wasmadeonaveflel << from 
ufS^rcrrJfeCf '' Dartinouth to Liverpool r and the vcffel, in her paflagc from 
ti»c voyage, Dartmotithi put into i<w, a place flie muft of neceffitv 

though it ties in -, .*. rrt^ -r^ pw^ 1 

x.crway. This is pafs by, in the courie of the voyage mlux)ed: Though 
a de vtaiion. ^^ accidcnt bcfcl hcr in going into, or coming out of 
levy. Biaekyzi Loo^ 'but flic was lofl aftCT ihe got out to fca again | 
B'Jji^^i's. Mr* Jufticc rates held that this was a deviation, 
s.v.r^fffwy. So, where goods were infured from Dunkirk to Leg^ 

^Mw/jM.*"' ^" i *"^ ^^ ^P ^^^^ ^^ Dover J in her way, to pro- 
cure a Mediterranean pafsi and being afterwards loftt 
Lord Mansfieldy in an a£lion on the policy, held that 
the calling at D(n)er was a deviation, which difcharged 
the underwriters, 
liberty to*pu? So, whqre an infurance was made at Gl^pw on four* 
^"IiTs bfoSflother *^" hogflicads of tobacco, " beginning Ae adventure 
cquaHy in her << from the loading thereof at Carron, and to continue 
^«iL?an7 ♦* till the fliip, (king allowed a liberty t^ call at Leith)^ 
tHtaitotbccon- „ fliall arrfvc at //«//, and there be fafcly delivered'* 

t«^, though ' 

neither the rift -^The ioftruf^ions of die infured to the broker directed 
would h7vT'i"n Wm to make the infurance, « with liberty to call as ufuai;' 
greater if it bad ^nd it was ufual for vefTels failin? from Carron. with eoods 

been jrilowed by »*• -i tr^»rr»»" 

the policy. on frdght, to HuU, m gomg down the Frith of Forth, 

Jiiiht V. mifin, *o touch at diflFerent places, to take in or deliver goods ; 
f Brq. Pari. Ca. particularly at Burrovjjlownefs, and Leitb, and at Morri-* 



^NP""««»i ■ • I I I 



(a J Vid. Lavabrey* Wilfon^ fnp. i86. 

fon's 
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fin"^ Havenp fix ixdles down tijie Frttb^ ob the fame fide 
with Leitb. The infured were not privy to the allowance 
<« /9 <a// at Leithi* being fubftituted in the policy for the 
xjaore general Uberty, <« to fall as uftutl.'* The premium 
was equ^l if not higher^ th^n was ufual where the gene- 
ral liberty, to touch at the cuftomary ports, was allowed, . 
The &ip failed pn the 4th of February 1774, did not 
touch at Leilh^ tutfutJnto Morrifin'/ Haven^ failed from 
dience pn {he pth, got fafc into the dired courfe from 
Carr^n tp Hully and proceeded with a fair wind, till the 
IPthj when ihe was overtaken by a ftorm^^ wrecked on 
the eoaft of Northurnbcrland^ and the cargo totally loft. — 
l^e underwriters on hearing of the lofs, conceiving them- 
felves liable^ wrote orders to have the tobacco preferved 
and fent to Hutt^ prpmifing to contribute towards the 
expence ^s far as they were interefted* Aftewards, how- 
ever, they pvotefted againft the fliip's having gone Into 
J^Iorrifons Havfftf as being a deviation, and refufed pay- 
nient of the lofs. — An aftion was brought by the infured 
in Scotland^ and, after a variety of proceedings in the 
courts there, which would neither be very intelligible, or 
vtry infl:ru£tive, to an Engltfb reader, die underwriters 
were decreed to pay the amount of the lofs. But die 
Houfe of Lords, upon appeal, reverfed that judgment, 
being of opinion that a wilful deviation from the due courfe 
of |he voyage infured, is, in all cafes, a determination of 
the policy : And that it is immaterial from what caufe, 
or ^t what place, a fubfequent lofs happens % for, from 

^ that moment of the deyiatipn the underwriters are dif« 
charged. That there w^s, in this cafe, a wilful devia« 
tion \ and though (hips failing on this voyage, have fome* 
tjmes been permitted, by the terms of the policies under«r 
.written at the fame premium, tp go into MwriforCs Haven^ . 
yet that coidd not avail in the prefent cafe, fince here no 
fuch penniffion was given. 

If there be feveral ports of difcharge mentioned in the if tbew b« fe- 
policy, the (hip muft go' tp thofe places in the order in vf«|ip«rtsof 
which they o^e named, unlefs fome ufage or particular t/oncd uTthe ^. 
fi^Ss appear to vary the general rule !L^^Stol« 



39« 



Of Deviation. 



[Book I. 



A (hip IS infured 
Irom yi. to B, 
and from thente 
to C. and D. the 
ports of dif- 
chai^e. The 
ihip goes to Z>. 
before C : This 
is a deviation. 



JBeatfon v. //a- 
tf^rM, 6 T. R. 



Thus :— An infurance was made tm a Qiip, « At and 
** from Fifierciv to Goihenhurgh^ and back to XaM and 
Cociertzie ;** — ^The fliip performed her voyage oiftward to* 
Gathenburghy and having taken in goods both for Leitb 
and Cockefizie, on her return home, without going to Leitb^ 
fhc firft put into Ccckenzie^ where flic was ftranded and 
loft. — In an atSion on the policy, evidence was given to 
fliew, that LM was a very fafe and commodious harbour, 
and Cocie/izie a very fmall and infecure one, efpecially in 
the winter 5 that the two places are about ten miles from 
each other i but Cochenzie lies neareft to Gothenburg^ and 
it is about a mile and a half out of the way to put into 
Cochenzie^ in going from Gothenhurgh to L,eith\ that, 
though there was no fettled courfe to regulate this voy- 
age, yet it was fafeft to go firft to Leith \ for, by dif- 
charging the lading for Leith^ the rifk of going into 
Cockefizie was much leflened. — Upon this cafe, the court- 
determined, that as the intended voyage was defcribed 
in the policy, and as there was no regular and fettled 
courfe, known to all the traders, different from that fo 
defcribed, the fliip deviated by putting into Cochenzie 
firft, and confequentjy that the plaintiff ^ould not re- 
cover. — One of the judges added, that the parties, by. 
infcrting the names of the places contrary to the natural 
order in which they lay in the (hip's courfe, fliewed it 
to be tlieir inteniion to vary the natural courfe of thq . 
voyage. 

And the following cafe will fliew, that though the 
charge be not ^ip's ports of difchargc are only mentioned generally, 
fpecified, yet the but not fpecifically named in the policy, yet the Ihip 
them in their muft go to them in the geographical order in which they' 

geographical 
order, as they 
occur. 



Though the 
ports oF dif- 



occur ; and taking them out of that order, unlefs this 
b'fe warranted by ufage, will be a deviation. 

An infurance was made on goods, <^ At and fromZ^//- 
^* don to. the fhip's ports of difcharge in the Streights as' 
<^ higli as Mejfma ; with power in the voyage to ftop or 
*^ ftay at any ports or places whatfoever." — The fliip was 

voyage to itrop. '-'•./ ' ' . 

atany piacei .freighted with lead from London to MarfeVlesj' and went 

' *' into 



Afhipis infiired 
from London to 
her ports of dif- 
charge in the 
Streights, with 
powci in the 



• "* 
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into Falfmuthf where fhc ftaid three weel^s^ ^nd took in a whatfocv^r? wwi 
freight oif tin for the fame place4 ' Before {he went from g#^<i, then to 
L(mdo»^ the plaintiff, who was owner of the fhip, de- \^ii^"^\^^L^^ 
clared that ihe was to go dire£tly to Genooy Ligbom^ ^'^* Thevoyago 
and Na^Sf and there was nothing faid about Mar» and\hc inj\irer? 
ftilles. When Ihe was off MarfeiUa, the wind was "^ ^^"^■""S" ^ 
agfiinft her, and ihe could not then get in, but went ^^"pf^ «^* Sim- 
to Genoa^ and from thence to Leghamy and in coming cited by Mr. 
back to Marfeilles^ flie wa« attacked by a privateer, Y^^^^\^j'^^ 
and blown up.-— In an adion on the policy, it was 533- 
proved by fereral captains, and io held by Lord Chief 
Juftice Leti. ift. That the going into Falmouth ^ and (lay- 
ing there was a deviation ; adly. That as ihe did not ftop 
at MaffetUesj this was a£):ing contrary to the terms of the 
policy ; for by her ports of difcharge muft be underftood, 
the ports at which it was intended goods fhould be de- 
livered, and the firft of them was Marfeiilesy — 3dly, It 
was fwom by fisvcrai captains to be their opinion, (but the 
Chief Juftice faid nothing on this point), that the going 
no further in the Streights than Leghom^ and then return- 
ing, was a determination of the infurance at Leghorn ; and 
the infurers difcharged from the fubiequent lofs. Upon 
this there was a verdi6i for the defendants 

The following decifion proceeded on the fame princi- A ffitp ia mfur- 
pie.— A fliip. was infured, *• At and from Lijbon to a port j^ E^fan^ ** 
in England, with liberty to call at any one port in Porttsgal, w»^^ **bcrty to 
for any purpofe whatsoever $" and the (hip failed from port in Po' tugah 
Lifbon to Faro, to complete her loading; Faro being a 7i/,',f™J^ 
port to the fouthward of Li/bon, and therefore quite out at somt port ia 
of the courfe of the voyage to England. — In an a£Hon courf^'of'ihe 
on the policy, Lord Kenyan was of opinion that the li- ^^^y^sc to Eng- 
berty given by the policy to call at any one port in Portu^ , 

gal, muft be reftrained to a permiffion to call at fome port ^^^ ][; ^^^[^^* 
to the northward of Lijbon, in the courfe of the voyage Mich. 1797. 
to England: and that going to the fouthward was a de- 
viation which difcharged the underwriters. 

Yet, if a fbip be compelled by anyneceflity to change Yet if a ihipbc 
the order of the places to which flie is infured, this is ^°"!^^^^ ^f^^p 
not a deviation. — As where a Ihip was infured from Lif- the order of the 
hon to Madeira, ftom theiice tp SaJ^, ea the coaft of SevLrion " " "* 

Jfrica, 
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Dnyepi V. ^«ii//, jtfi^cOj and bitck frdm thence to Lijhn ; aald tfon lUt 
sijffup. 190* arrival at Madeira^ tbtf citw being alarmed by reports 

of Mwrijb cruifers being cflF &agi^ quittedt die flu^ and 

refufed to return to h<fr unleCi the captain would promife 

to fail fanmediately back to LifitHi The caplain complied % 

but on his arriral at L^fon^ die chsrteters infifted on hit 

proceeding direfkly to &[^; whkh heaecordingly^id, and 

was captured on his return from 5^ to XjAm •— It "^nik 

determined) that there was no dcYiadon in this cafe* and 

that the imderwriters were liable for the lofsi 

ttie datife giv- Claufes are very frequently ihtiodttced into poiide^ 

#M£JI, /ay/* giving liberty to the infured tQ Mfcb^ J^jy trade^ ^c $i 

zV^'tU'xm^^ fl«y/or//tfr^/«'f5f, in the coutfe df the voyage; and as 

preted at fub- thefc claufcs arc often inferted as a matter df courfi^ 

*o¥j^*infuied. ^^^ witjiout much confideration by either party>. it is ne^ 

ceflary that they fhould be underftobd widi fttch feftrie^ 

tions as the courts in difierent countries ha^ tbov^t ra^ 

ceflary to be impofed on them, in orde^ to prevent any un^ 

fair advantage being taken c^ the general Vof ds i|i which 

they arc ufually exprefTed^ They ar^ thereibre al\^^ iA-> 

terpretcd as fubordinate to the voyage infured, which is the 

principal objeA of the contra£l ; and in cafes of doubt, 

they muft be underftood with reference to the laws of com-* 

And however mercc and the ufage of the particular trade. If, therefore, 

TOt^iJl'thYcfp- ^^^ ^ i* ^^ policy a liberty U touchy fay^ and trade at 

tain a power to anj ports and placis in the voyage ; fuch a liberty, however, 

^^, but oni/to general the words may be, does not give the captain a 

pUcMinthc power to change the regular courfe of the voyage in- 

uCuai courfe of furcd, which he muft keep cOnftantly in view : It only 

th^ voyage. extends to the ports and places in the ufual and, ordiijary 

cc^rfe p£ the voyage (n). 

Thus : 



(a) Cafare^f (difc. 67, n. 25.) ob&rving that the cap- 
tain in the exercife of fhis liberty ought never .to lofe itght of 
the voyage infured, fays, '* Clarum eft verba apodixic fecurita- 
tSs committere voluntati patroni totum iteaeris decurfutn ; ita ut, 
in ejus arbitrio regulato tamen a jute et ratione, repofitnm fit 
quafcumque fcalas, quofcumque portus ifigredi, antecedere m 
via, & retroccdere pr» ut ciigunt ticccffitsti et op portunitas, fed 

fcmpsr 
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Thu« :— All itafitnnce Wa» made, «« At and fifom ^trt A (Wp u in- 

fured from - 

^^ UQrUnt to PontUcherry^ Madras ^ aiid China: and at France to Potuffm 
« and from thence back to the fhip'$ port or pom of dif- ^^dTck fo'"'' 
« chai^ in France ; with libeity to touch in the cutvmrd Fr^" > with 
"*r homeward hound voyage, at the Mc8 of France and an//aj a/p^rtt 

!^' JBourion. and at all pr any ofher place or places where'* ^^f.f^^'^^^' 
.^^ i» t /• • t fl.- mt Till* will not 

**Jiever." — ^There was alio a claufe m the pohcy^ ^ That cover a voyages 
•< the (hip in this voyage might proceed to, and touch, and llbcr'y*o't7udv 
y^ay, at any ports ar places, as well on this, as dn the *"<^ ^^V *' *"y 
*« other fide, of the Cape of Good Hope, without its be- mMns, ports 
« ing deemed a deviatioii." — ^The fhip arrived at Pondi- TheufuaiVurje 
cherry, and, after remaining there a month, failed for •Jthevoyivt. 
Bengcd, inftead of going to China. Having wintered and j^^^ahrt v. //'/•/• 
undergone a repair there, Ihe returned to Pondicherry. ^^" Jy^^t^''^^' 
Both in going and returning, ihe touched at, and took in 271. 
goods, or lay off, feveral places \ and thus prolonged her 
voyage to and from Bengal much, beyond the ufual time. 
Having taken in her homeward cargo at Pondtcherry, ftie 
proceeded on her voyage ba^ to U Orient, but was cap- 
tured by an Englijb privateer.— In an a£^ion on this po- 
licy, one queftion was, whether the voyage to Bengal was 



femper anlmo, ct intcntionc profequcndi viaggium ufque ad 
.finem dtftinaUm."-— The fame do&rinc is laid dqwn by Emeri- 
gon (torn. 2, p. 32, and feq.), and he excmplifica it by the fol- 
lowing cafes.— I. An infurancc was made on a voyage from 
Mar/eiUet to the Levant and back, with liberty to the captain, 
" de toucher et retrogader per tout ou il Im plairoitJ* The fhip 
failed to CflJJa, where (he was loft.— It wai determined that the 
liberty given by the above claufc was fubordinatc to the voyage 
^ mentioned in the policy ; but that here the voyage was cliangcd, 
and the infurcrs dtfchjkrged.— 2. A voyage was infurcd from 
Leghorn to Havre de Grace, with liberty '[^ toucher par totO^ 
ovaMt, arriere, a droit et a gauche, &c. Th^ (hip failed up the 
Loire to put into Nantes, and was loft. — It was held that the in- 
furcrs were not anfwerablc for the lofs, becaufe the above claufc 
only gave liberty to touch at the i^ual places in the courfe of the 
voyage infurcd? but not to incrcafc the ri<k by going up the 
liver beyond ^t plaoe of dcftination. 

snfured^ 
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inivred by the policy, under the general liberty.to touch 
and ftay at any ports or places ?^AJpon this point Lord 
MansfiM^ who tried the caufe, held clearly, that thefe 
general words were, by the expreiGons *< outward and 
homeward-bound voyages," and « in this voyage," qua- 
lified and tcftrained fo as to mean only places in the ufual 
eourfe of the voyage to and from the places mentioned in 
the policy. It was then alledged on the part of the plain- 
tiff, that the voyage to Bengal was adopted by neceffitj^ 
for the fafcty of the fhip :— And to prove^this, witnefles 
were called to fhew that the {hip was fo leaky at Pondi^ 
cherrfj that (he appeared to require careening, which 
could only be done at Bengaly that being the neareft place 
to which (he could proceed with fafety for that purpofe : 
That though it turned out, when (he got to Bengal, that 
(he could be repaired widiout careening, yet this was only 
difcovered after (he was unloaded of much more of her 
contents than could have been taken out of her in the 
open road of Pondicherry : That, befides the nece(fity of 
repair, (he was delayed in unloading the outward cargo 
at Pondicherry, till it was too late to undertake the China 
voyage with fafety j and Bengal was then the fafeft place 
to winter at. — ^The defence relied upon was, ift, That 
the (hip had never failed on the voyage infured, her true 
and original deftination having been Bengal, and not 
China. 2dly, That, fuppofing her to have failed on the 
voyage defcribed in the policy, yet, her going from Pon^ 
dicherry to Bengal, inftead of proceeding to China, was 
a deviation, and not juflified by necejfity. In fupport of 
the firft ground of defence, fecret inftru£):ions, found on 
aboard the (hip, were relied upon, which, though ob-* 
fcurely penned, gave room to fufpeft either that before 
her departure, the Bengal voyage was (liBftituted for that 
to China ; or at lead that this alternative was left to the 
difcretion of the fupercargo, to be decided by events in 
India, which a£l:ually happened, fo as to determine the 
vopge to BengaL^^On the fecond ground, it ^as con- 
tended, that frofli the plaintiffs evidence it appearec^ that 
tliere was no neceffity for going to Bengal; and that in- 
ftead of going thither directly, a trading voyage had beei^ 

made^ 
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made, which aflbrded a ftrong prefumption that trading, 
«md not the leak, ot latenefs of the feafon, was the ob- 
j-eft of going to Bengali Several letters written by the 
Owners alfo raifed a prefumption that the neceffity of go- 
ing to Bengal was a pretence devifed after the capture, 
When it was feared that the policy would not cover the 
voyage to that place. — Lord Mansfield fummed up ftrong- 
iy againft the plaintiff on the ground of fraud. But in-? 
dependant of that, he faid that if neceflfty were ad- 
mitted to have been the fole motive for fubftituting the 
Voyage to Bengal in the place of that to. Chinas ft ill it 
was incumbeilt on the infured to have purfued that voy- 
age of neceflity dlreftly, in the fhorteft and moft expe- 
ditious manner ; and that the delay in going from Pe«- 
dicherry to Betigal^ and the repeated ftops by touching 
at different places, and trading there, were deviations, 
and not within the protcSion which the fuppofed necef- 
fity afforded to the direft voyage to Bengal. — ^The jury, 
notwithftanding this direftion, found a verdift for the 
plaintiffs, which was afterwards fet afide, and a new 
trial granted, upon the following grounds :— That a devi- 
ation from neceffity muft be juftiiied both as to thefub- 
ikitnce and manner ; and nothing more muft be done than 
what the neceffity requires : — ^That the true reafon why a ^j^^ ^^^^^ ^j,- 
dcriatidn difcharges >the infurer, is not the increafe of » deviation dif- 
the- rifk ; but, that the party contrading has, without fur^*^' * *** 
nfecdfity, fubftituted another voyage for that which was 
iftfored : That the neceffity of the voyage to Bengal did 
not prove the neceffity to trade ; or to touch at a number 
of ports all out of the dirtGt courfe, or to confume fix 
w^Im or-two itionihs, inftead of fix days.—- The plaintiffs 
afterwatds* fubmitted to the opinion of the court, and 
aband^ed their claim againft the underwriters {a). 

Nothing 



{a) Emerigon (torn. 2»p. 62), has given a tranflation of this 
cafe, to which he adds fome remarks which have been already 
mentioned, fup. 29. He adds, that having been confulted on 
this cafe by Lavabre^ Doerner and cobpany, bankers at Pariig 
who had lent 180^000 livres on bottomry on the (hip and cargo^ 

D d aad 
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Aktrcrof, Nothing will juftify a wilful deviation, but a real ne« 

atliSmy\o" ^cffity to deviate; and therefore, if a letter of marque 
eruifc inqueft leavc the convoj to which flie belongs, and cruife in queft 
Bur ihe may of ptizes, though but for a fingle night \ this will be a 
t:;»?whicr' fatal deviation W.. 

cumcf in her gut though a fliip Cannot, without deviating, cruife 

in queft of prizes, yet if an enemy come in the way 

pf a fhip having letters of marque, flic may give chace 

to the enemy, and in fo doing, fliall not be deemed to 

have deviated. 

A lettrr of ^ Thus : — A fliip, having letters of marque, was in- 

"I'cnemy and furcd, " At and from London to Cork and die We/i ///- 

then lofcs fight ;c j,>^/'_The fliip in the night, defcricd a fliip of the 

of her ni th« . * O ' r 

night, and in the enemy, and after chafing, loft fight of her for fix hours, 
^ges'herT^hia and till thc moming, when they engaged. She did not 
" M O deviatio n, ^j-g ^]^g enemy, but proceeded on her voyage and was 

JcJ'yv, ^a/ker, aftcrwards captured: It was agreed on all hands, that 
Vjc. 1781!* 'though a fliip, in fuch circumftances, could not cruifi, 
^/«w«,3i6. yet it was admitted by the underwriters, that if an enemy 

^ame in her way^ flic might engage, or defend hcrfelf, 
jbut they contended that, if flie loft fight of thc enemy, 
k was no longer chafing, but crwjtng^ — Lord Mans- 
field left it Qpon the evidence to the jury, who found for 
, iheplaintifTs* 

In the note of this cafe, .which feems a very defeSive 

. one, it is not ftatcd whether the letter af marque^ after flie 

.loft fight of the enemy in the night, continued cruifing for 

• het till the .morning, pt, rtfumed her - coiirfe to the IVefl In- 



and were thc infaredintbc Rnglj/b, ^Itcy, he anfwere4 ifff That 
Berard and company, thc borrower*, having broke their con- 
tra6^, it was juft that they (hould fuffcr the lofs occafioned by 
ihcir contravention of it. adly, Thlit, by changing the voyage, 
thc lenders on bottomry, as well as the infurers, vreredrfcharged 
from the perils of thc fea; and confequently that Luivabrh 
Dormer and company were intitled to recover from Berard and 
company the 180,000 livrcs lent on bottomry, togejher with 
the marine intereft and thc intcreft incurrtd fince the fame be- 
came due.'^(fl) Per Lord Camden ^ C, J. in Cock v. Townforty 
at N, P. BeawM, 3 16. 

7 </'>-f> 
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Jiesy and fell in with the enemy Tigain by accident; Pro- 
bably that was the queftion left to the jury: If fo, tlic in- 
ference will be that a cruifing in hopes of meeting the ene- 
my again, after flie had been loft fight of, would have been- 
a deviation, though chafing her was not. 

Sometimes a policy on a fliip of force, with letters of A liberty to 

Mr • • 1*1 . . T c cruife for a cer- 

inarquc, contams a claule givmg liberty to cruiie for a tain time in the 
certain term in the courfe of her voyage. The follow- ^oj^^c »* to be 

' '^ ^ taken as oi»c 

ing cafe will fhew, that if it be meant that this term continued pc- 
fhalLconfift of different periods of time, taken feparately, 
it ought to be fo exprefled ; otherwife the cruife will 
be taken to be for one continued period of time, and 
not for feveral periods amounting to that time. 

A letter of marque was infured, '^ At and from Liverpool to a letter of 

" Antigtioy with liberty to cruife for fix weeks, and to re- J(lrc3"orV voy- 

** turn to Ireland, or Fa/mouthy or Milford^ with any prize age with liberty 

«« or prizes.** — ^This policy was made on the pth of Febru^ weeks, but nc 

arv 1770, and there was no time fixed in it for the com- J'n^f '"cn^'oncd 

y ' I y , for Its com- 

mencement, or duration, of the voyage. The fliip, in mencement:The 

faft, failed from Liverpool on the aSth of February, and ft"^^^*'^' 
kept on her direft courfe till the 14th of March^ chz^ weeks, but not 
fing, however, at different times, from the 7 th to the times. 
14th, when flie began to cruife, the captain giving no- ^ f^TT's^u e 
tice thereof to the crew, and ordering a minute of it i^*"^- 509. ,_ 
to be made in the log-book. She continued to cruife 
about the fame latitude, till the i8th of jfprily and then 
difcontinued it, and the captain again gave notice, intend- 
ing to go to the Burlings off Lijhon, in the courfe of the 
voyage. On the 23 d, Ihe renewed the cruife, of which 
the captain gave notice as before, and continued it till the 
28th, when (he was taken by 2Xi American privateer. — An 
a£iion was brought on the policy, and, upon the trials 
the captain fwore that before he failed the policy broker, 
(whom he confidered as acting for both parties), tX)ld him 
that he might cruife in any latitude, and at different times, 
mentioning in his log-book, when he fhould begin and 
end; and if the amount of the different times, when 
added together, (hould not exceed the fix weeks, the 
terms of the infurance would be complied with.— Wit- 
ncfles were called on the part of the defendant, who con- 

D d z curred 
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curred in thinking that, by the terms of the policy, the 
cruife ought to have been for fix fucceflive -weeks ; not 
interruptedly and at intervals. — On the other fide, wit- 
nefles were examined, who thought, on the contrary, 
that the policy did not import any fuch reftri^Sion. But 
this was admitted, on both fides, to be only matter of 
pinion. — A verdidi was found for the plaintiff*, with lif 
berty to the defendant to move for a new trial. — Upon 
that motion, the court determined that the liberty to cruife 
for fix weeks, meant fix fuccejftve weeks from the com^ 
ment of the cruife, and therefore, that cruifing at dif- 
ferent thief was a deviation which' difcharged the un- 
derwriters-— Lord Matijfield faid j — " This was merely a 
queftion of conftruflion, on the face of the policy ; andj 
unlefs an ufage could have been (hewn in favour of this 
defultory cruifing, calling witneflcs to fupport it, was 
calling them to mere opinion. None of thofe produced 
knew of any titftatuc^ and therefore their evidence ought 
not to have been received : Yet, I dare fay, their tefti- 
mony had great weight with the jury. The meaning of 
words depends on the fubjeft. The inftruftions were 
not read ; but they fliew the meaning very clearly, for 
they run thus: ** To cruife fix weeks, and then proceed 
Wiiiieffcs may " to Antigua.*^ There can be no general rule. Here 
aiwcpfanaior^of thc fubjeft matter, in my opinion, is decifive to flievr 
acUufeinapo- ^^^ ^^ ^^^ weeks meant one continued period of time. 

hey ; , but their - . - • i« 

opinion of its There are frequently articles fer a month's cruife, a fix 
rdmiffibie evi- weeks cruife, &c. Such a liberty, as in this cafe, to a 
dence. letter of marque, is an excufe for a deviation. Biitwhat 

is contended for by the plaintifFs is impoflible in praftice. 
Suppofe the fhip returns direB/y backy after cruifing for 
the fpace of a week. She may then, perhaps, take 
three weeks to return to where ftie had been. Can flic 
then renew die cruife, and return again, and fo repeat- 
edly ? The voyage, in ithat way, might laft for years. 
But the true meaning is, " I will excufe a deviation for 
** fix weeks.** Six weeks is a continuation, a congregate 
•denomination of time. ' If they had meant fepatate day*i 
they would have faid 42 days.'' 
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One reafon why it Is a condition implied in the contrafl '^he (hip muft 

that the (hip fhall not deviate, is, that, by departing from .ge withiiTa °^' 

the dirca courfe of the voyage* the rifle i« neQeffariiy 'll^^\^^^f' 

prolonged. The fliip mull therefore proceed on her ceflary delay 

voyage, not only by the Ihorteil and fafeft courfe, but alfo TdeYiation! 
with all reafonable expedition ^ and in the following cafe 
it was determined, that any unneceffary delay will be 
equivalent to a deviatidn. 

^ A (hip was infured, ** At and from the coaft of Africa A (hip infured 

** to the Wefl Indies^ with liberty to exchange goods and voyage onThc 

^ flavcs." — It appeared that the ihip ftayed on die coaft ^<»'«* ®^ Africa^ 

r jt n •!! ^> T 1 11. . . ftay« there bc- 

irom Augufl till March^ and was employed m receiving yond the ufuai 

flavet on board, the produce of the cargoes of otlicr fliips, [^g ^jh^p^for"*^* 

which were afterwards put on board thofe fhips and fent flavcs -, this is 

to the Weji Indies \ tliat this is the employment of what deviation. 

is called zfa^fory^ip^ but a regular faftory-fliip is thatched ^^^^/^ y Bug* 

and covered, and receives the flaves till a fufEcient num- gin, B. R. M. ii. 

berbe collcftcd to fend away; but it does not appear s.c.i'iir/t, 313. 

that ^py fflaves, the produce of the fliip's own cargo, 

were fent away in other. veiTels, though her ftay on the 

coaft was feveral months beyond the ufual ftay of (hips 

in that trade. — ^The court decided that this was equivalent 

to a deviation. — Lord Mansfield faid, — <* The fingle point 

here is, whether there .ha« not been what is equivalent 

to a deviation; wliethcrthe ri(k has not been varied* 

No matter whether the rifle has or has not been thereby ^ deviation is 

' not the Icls tatal 

increafed. If a fliip infured for a trading voyage be turned becaufc the iiik 
into a floating warehoufe, pr a, faftory fliip, the rifle is dif- j* "^^^ '"*^'" ^ 
ferent. It varies tlie ftay ; for wliile flic is ufed as a 
warehoufe, no cargo can be bought for her. This is the 
law. The fadt is, that, though this was not a regular 
thatched fa£iory ftiip, yet flie was ufed as a thatched fac« 
jory Ihip is ufed. This being clear, it follows that the - 
rifle is different in point of length, from tliat which is ge- 
nerally underftood in the trade, and confequently from 
that which was infured (^)." 



< m . 



(fl) Vid, Parkin/on, v. Collier ^ fup, 169, 10 which Lord 
^^/lyon lays dqwii the fame dodrlne. 
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twcen an intend- 
ed dcTiatton and 
a different voy- 
age. 



Whether a 
deviation in- 
tended but not 
begun will dif- 
churge the in* 
furer* 



FoJJtr V. fft/mer, 
a Sir, 1949. 



A dtria^tion from the voyage infurcd is generally the 
refult of after-thoughts, after-intercft, after-t«nptation; 
and not of any previous deliberate intention. For it is 
not eafy to conceive that any man, at all converfant in 
bufinefs, would be fo fooliih as to intend hefire-hand^ to 
deviate from the voyage defcribed in the policy 5 becaufe 
that would be paying for an indemnity, without having 
it. When the infured intends a deviation from the direft 
courfe of the voyage infurcd, it is always provided for, 
and the policy adapted to it, uidefs fraud be intended. 
In all cafes of deviation, the ttrmini i quo and ad quern 
are the fame. But where the voyage defcribed in the po- 
licy is not the voyage intended, and the infurcd meaning 
to fend the fhip on a different voyage, gives the captain 
his in(lru£fcions accordingly \ this is not the cafe of an 
intended deviation ; for there cannot be a deviation from a 
voyage which was never in the contemplation of the par- 
ties; but the cafe of a different voyage from that men- 
tioned in the policy (a). It has generally been under- 
flood, that a deviation merely intended^ but never be- 
gun, will not difchiirge the infUrer {b) ; and two cafes 
are ufually cited in fupporc of this doArine* 

The firil was an infuran.ce, ^* From Carolina to Li/bont 
** and at and frotn thence to JBtJfiol.^'-^lt appeared that 
the captain had taken in -fait, ^wfaich he was to deliver at 
Falrnouthi before hewfjnl: to Brtfiolyhxit the (hip was 



{a) See the opinions of Lord Mamjtetd,' and Mr. Jufticc 
SuIIery in Wooldrldge ^, Soydell, Doiq, 18, f\ip. 229; and the 
opinion of Lord Ktnyon iii'SioUv. Faugkan, fup* 232. Sec, 
however, Ke'wiey v. Ryah^'z H. BL'$^^, flip, 231;. — [b).Roc^ 
cus (npf^ 20) fays-.that tie voyage is changed as foon as the 
captaif) b€gin«, or t\t^:agr}ieesfQr^»^^htx vpyage. «< Si caper'U 
fecundum ^iag^ium ^cet non cqi^plfitunt^ yd canvcnerit a/portare alias 
merces in aiium /(Mrum,'~£m^fjen^{ torn. 2, p. j6) denies this latter 
opinioni and holds that if *ttie captain give up Kis new project, 
and proceed on the yoyagc infured, the infurcrs continue liable'^ 
Cafaregis,{Miz.6y^ p. 24), fay-s, '^Mutarl viaggium tunc dicltur^ 
quandoprimam princtpalem dejiinationm magijitr navls tion Jtqtntur 
utpote quod natis cum ^onere, et cum primis vcSuris^ ad loi:uin dejlir 
natum ampUus non intendit ire', nee ^^/." . '* 

taken 
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taken in the direft road to both places, and bciPbrc fhe 
came to the point where (he would have turned off to 
Falmouth. — ^It was ruled by Lord G. J. Leey that the m^ 
furer was liable 5 for it was but an intention to deviate ; 
which was not fuf&cient to (Efcharge the underwriter. 

The other was the cafe of an infurance, " From Honduras ^"^^^ ^- ^'^y- 
" to London ;" and it appeared that there was a con-^ 1245, 
(ignment of goods to Amjlerdam. A lofs happened be* 
fore the fhip came to the dividing point between the two 
voyages. This the infurer was held bound to pay for. 

Thefe two cafes feem to have been decided on the 
ground that a mere intention to deviate does not amount to 
a deviation : But it is proper toobferve, that thefe are only 
ni/l prius deciCons, and that in each of the cafes, parti- 
cularly in the laft, the voyage originally intended appears 
to have been different from the voyage infured ; and there- 
fore it would feem that in each, as die law now Hands, the 
contrail would be held void, upon the ground of fraud, and 
the voyage being falfely defcribed in the policy (^). 

From a certain point in a voyage there arc feveral Ifthfrcbcfcvc 
tracks to the place of deftination, with certain advanta- ^acrof dcfti- 
ges and difadvantages belonging to each, and the captain nation, of which 
has always been allowed, when he arrived at the dividing ougiu to be at 
point, to cleft, according to circumftances, which of ig;,*;*|hJ JJI'^inj 
thefe tracks he will purfue. One of thefe tracks is pre- P"'»»^ to cjc<a 
fcribed to him by the infured, and this is not dated infured pie- 
ih the policy, nor even difclofed to the underwriters } and ^\^^l\,'c\n' 
the fhipj having taken the courfe prcfcribedj is captured. <"»rcr ii dii- 

1 ir'n^t- charged. 

-*=-It.wasd^termi^ed that, under thefe circumftances, the whether this 
infured could not lecovcr for this lofs. — Lord Kenyon^ fidered'as a de"" 
Mr> Jufticc AJburfy and Mr. Jufticc Grofe^ founded their jiation or a dif- 
opinion on the want of a full difclofure of the particu- onginaiiyin- 
lar couife jthe fhip^was to take, as being a circumftancq ^^"^^^^ 



that might materially have varied the rilk; and this, whe-- Afidd/cwc^f v. 
ther it were confidered as a concealment, or a defeftive ,/ "/,? ,!,/ 

I02| lup. *33» 






(a) Vid. Hodgfon v. Rlchardforiy fup.^28 ; Murdoei v. Po//x, 
Tup. 230; JVooldridge v. Boy^^lly fqp. tt^\ Stotts^ Vaughan^ 
f«p. 232 ; Kfwley v. Ryan, fup. 231. 
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defcription of the YOjzgt in the policy, avoided the coiu 
tntSt ah imtio, Mr. Juftice Xafi/rvurr. founded his opinioix 
on the ground that this was a deviation ; and that if the 
(hip had been captured before (he came to the dividingr 
point, the phintiff would have been entitled to recover 
as the captain's intention to deviate did not, before he 
came to the dividing poin^, fiibjefl the underwriters to 
any additional rifle {a). 



Sed. 2. 

What are the Cafes of Neccjity that willjujiify a D^-^ 

viaiion. 

V the mafter A DEVIATION that will difchargc the infiirer, muft 

amd oniy^m at ^ ^ voluntary departure from the ufual courfe of the 
performing the voyage infured, and not warranted by any neccflity. If 
fhor^tcft and ^ deviation can be juftified by neceflity, the infurer will 
Sf^'^rture froV *^^^ remain liable. One general principle pervades all 
the direft courfe the cafes on this point ; namely, that if the captain, in 
viatiogi. ' departing from the ufual courfe of the voyage, afts fairly 

and bondjlde, and according to the beft of his judgment, for 
the benefit of all parties concerned, and has no other 
view but to conduft the fhip and cargo, by the fafeft and 
fliorteft courfe, to her port of deftination ; what he does 
is within the fpirit of the contrad, and the voyage wiH 
ftill be prote£ted by it. It is no deviation to go out of 
the way to avoid danger. In all cafes, therefore, in or- 
der to determine whether a departure from the direft 
courfe of the voyage infured amounts tq a deviation that 
will difcharge the infurer, it will be proper t9 attend ^q 
the motives, end, and confequences pf the a£l, as the 
true criterion of judgment (*)• 



{a) Vid. the opinions of the judges on thi6 cafe fully ftated, 
ftjp. 235-— (0 ?€»• Lord Mansfield in Enderhy v. Fktcher^ ^t 
N. P. Trin. Vac. 1789. Vid. Pelfx y. Roj. £ji?. JJjfr. i Burn 
347. fup. 181. ' ' . . V 



Le 
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TTie cafes of neceiSty which arc moft frequently ad- The caufci 
duccdto juftifya departure fromthc direacourfe of the voy- \^!!^ri^!^^ 
age infured, are ftrefs of weather, want of neceffary repair, 
^ joining convoy, efcaping from or avoiding an enemy, and 
mutiny of the crew. Thefe we will confider feparately. 

And jfir^f of ^re/i of weatier. — If a fiiip be driven by Srrcfsof wea» 
;i dorm into any port out of the courfe of the voyage, 
flie is not obliged to return back to the point from whence 
fhe was driven, but may make the bed of her way to her 
port of deflination ; and this Ihall not be deemed a de- 
viation. For what is occafioned by the z£t of God ihall 
be imputed to no man as a fault. 

Thus, where the plaintiff, a merchant in the Tf^e/i In- A (hip, ii.fured 
Jies, wrote to the defendant who was his correfpondent l^oTon^o^'u 
in London f defiring him to get an infurance effedled on «*"v«;*>yaftofm 

out of rhc pore 

the fhip Frietidjhij^y " At and from St. Kitts to London, of St. Kitu to 

«< warranted to fail with convoy.'*— The defendant neg- being''^''abUio^ 

lifting to make this infurance according to the order, "turn, com- 

^nd the fhip bein^ loft, the plaintiff brought an aflion on there, and pio- 

the cafe aeainft the defendant to recover the lofs.— On the ^**^'°" •]![. 

® voyage : Tnit 

trial of the caufe it appeared' that the fhip left the port of deviatioa wiu 
St. Kitts to take in her cargo, and let go ah anchor at Hi^urert/'*^* 
fiandy Points but as the wind blew frcfli, fhe dirove out, - 
and could not come in again, but was obliged to go to dJrnT.'R?zL 
St Euftatia: That flic failed froni thcnce with the con- 
voy, and afterwards foundered at lea: That St. Ettftatia 
is in the direft line from S/. Kitts to London ; and the 
convoy from St. Kitts always looked into St. Enjlatta^ to 
take up any fliips that mijght be thef^e : T^at when the fhip 
was driven to Si. Etiftaiia,' after nwkirig TdVeral Unfuccefs- 
ftil efforts to get back xi St. Kitts 'to finifli her loading, 
Ihe took the reft of he't Ibading at St. EnJfatial^The pHn- 
cipal queftion^a^, whether there had been a deviation [a). 
— ^The court determined that there ''was no deviation.—- 
Lord Mansfield faid, — " The/driljr' qufeftion is, ivhether 



'< " *' 



(fl) In thlsa^ioti iht defendant has a Hght to make every 
pbje^ion to the plaintiffs rcCovcrihg which an underwriter might 
Jiavc made in an adlion on thtr policy, had one been regularly 
«ffe£led. VId. fup. 209. 

thii 
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Want of nccef- 
fary repair. 



A fliip, infurcd 
from FvTt Sf, 
(jfrge to LoH" 

dcrty gO0£ to 

Bing*! to refit : 
TIm* is no dc- 
▼iatioi), if (he 
«ould not refit 
at Fart St. 
Gior^ff and 
Btngal was the 
n.areft place. 

Molteaux V. 
y*r<t. 545. 



this be the fame voyage as that intended to be infured. 
If a ftonn drive a (hip into any port out of the courfe of 
her vopge, and being there, flie does th6 bell (he can 
to get to her port of deilination, flie is not obliged to 
return back to the point from whence {he was driven: 
Here the fliip tried to go back to Sf. KittSy but could not -, 
and it is a much eafier navigation to go diredJy from St, 
'Etifiatia to London^ than to go back to St. Kitts firft. 
She loft no time in taking in her cargo at St. Ruflatia. 
Every thing ihould be imputed to the ftorm, which was 
in reality done and occafioned by it. It was a queftion to 
be left to a jury, whether this was the fame voyage or 
not ; and they have determined it. — ^Mr. Juftice AJburfi 
and Mr. Juftice Bullet concurred in this opinion, and 
laid much ftrefs on the circumftance of the rifk being 
diminiihed by the (hip's remaining at S/. jB/f/?^/?^, and com- 
pleting her cargo there, inftead of returning to &t. Kitts. 
— Mr. Juftice iVilles differed from the other judges. 

2. The want of necejfary repair is another excufe for a 
departure from the diredi courfe of the voyage. If, in 
the courfe of the voyage, the fhip, from ftrefs of wea- 
ther, damage received from an enemy, or any other caufcf 
be reduced to fuch a ftate that (he cannot fafcly proceed 
on her voyage, without repairs, the captain will be juf- 
tified in carrying the (hip to fome port, the leaft out of 
his courfe, where fuch repairs can be had; and he mult 
content himfelf with fuch repairs as can be moft expe- 
ditioufly done, fo as to enable the fliip to perform die 
voyage infured. 

As where a fhip was infured *' from Bengal to London \ 
** the adventure to commence from her arrival at Fort St. 
** George, with liberty to ftay at any ports or places with- 
«' out prejudice." — ^The (hip came to Fort St, George in Fe- 
bruary 1733 in her way to England, but being leaky,, and 
in very bad condition, by the advice of the governor 
and council, (he failed for Bengal to be refitted^ Aftef 
being fheathed, (he, in her homeward voyage, was 
ftranded and loft.— -There was evidence to prove that 
Bengal was the proper place to refit, and that the fhip 

had her lading taken out, and went thither for that pur- 

pofe 



Ghap. XII. S 2.] Excufed by Necejiiy. 41 1 

pofe only : That this was a voyage of neceiEty, and not 

a trading voyage; for (he took nothing on board but 

provifidns and ballaft. Lord Chancellor Hardwichey though 

he admitted that want of neceflary repair would juftify a 

Ihip in going to the neareft place where that could be 

had '5 yet, as there was no proof to fliew that the fhip 

could not have been equally repaired at Fort St. George, 

he direfted an iffue to try whether the lofs had happened ^ 

during the voyage infured. The caufe was tried at 

GuildhalL and the infured recovered. 

♦ 

So, where an infurance was made on a ihip, <' At and Guihett v. Rtd-^ 
« from RocMle to the cpaft of Afrieay during hef ft ay ^'^/yl^\^{^ 
*« and trade there, and at and from thence to St. Domingo.^* P^'-^ 3ox. 
— Three days after the (hip failed from RochelUy ihe met 
with a gale of wind, which ftrained her feams, and fplit 
her mizen yard^ and damaged her rigging. The crew, 
in a body, defired the captain, for the prefcrvation of 
their lives, to make to fomc port to repair. The captain, 
finding that the fhip, which was new, had too little bal- 
laft, complied, and put into Lifbon, the neareft port; 
from whence, after taking 500 rolls of tobacco, as bal- 
laft {a), he proceeded to Guinea, and from thence to 5/. Z)a- 
tniftgOf but the fhip was captured in fight of that ifiand.— « 
In^an aftion on the policy, it was infifted, on the part 
of the defendant, that going to Lijbon was a deviation, 
and witnefles were called to prove that, from the lati- 
tude in which the ftorm happened, (he might have pro- 
ceeded to the coaft of Africa, and there have repaired 
at a lefs expence, and that {he could not need additional 
ballaft. But it came out that no additional premium 
would have been required for liberty to touch at Lijbon.-^ 
Lord Mansfield laid much ftrefs on this circumftance {h), 

and 



{a) For anything that appears in the note of this cafe, the 
captain went to Ltjhon only for ballaft, nor does it appear that 
the fliiip had any fort of repair there. Perhaps the neceflity of 
getting more ballaft would have juftlfied going to Lljbcin ; but 
that is not the ground upon which "the cafe is ftated to have 
been put. — (3) The reafon why a deviation difchargcs the un- 
derwriter is, not becaufSp the rifk is thereby ihcreafcd^ but be- 

caufc 
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and left it to the jury on the ground of neccJCty to go to 

Ltfhon for repairs. — ^The plaintiff had a verdidl. 
Joining convoy. 3. A third caufe of juftifiable deviation is '^Rrhen tfa^ 

(hip is obliged to go out of her dire£^ courfe in order to 

join convoy {a). 
jf a fliip go out As where the William galley was infured, <* FrtKn JRr/- 

Join conivoy^his ** '"'^ ^^ London^ warranted to depart with convoy.'* 
»a no deviation. _The galley failed from Bremen under convoy x>f a 
BMdy.Gonfaics, Dutcb mail of War, to the Elb^ where they were 
aiN. P. 2 5«/^. joined by two other Dutch men of war and feveral 
s. p. Gf^rJw V. Engli/b merchant fiiips. From thence they failed to 
•ndd'iLfv!' tJic Texely where (he found a fquadron of Engli/b men of 
B»urdteu,i Str, yf^2X. Aftcr.a ftay of nine wccks, they failed from the 
Somi V. aL//, Texely and the galley, being feparated in a ftorm; was 
Uivp»(iQi. taken by a French privateer, retaken by a Dutch priva- 
teer, and paid 80 1. falvage. — In an a£lion on the po- 
licy to recover this lofs, it was rul^d by Lord C. J. Holty 
that the voyage ought to be according to ufage, and that 
their going to the Elby though in faft out of the way, 
was no deviation; for, till after the year 1703, there 
was no convoy for (hips direftly from Bremen to JLondan ; 
and the plaintiff had a verdi£l. 
Avoiding til 4. To cfcape from, or avoid,, an enemy, is another 

^•"^y* caufe ©f excufable deviation, of the fame nature as the 

laft(^). 
Mutiny of tiie j. The laftcafcof thisfort whichi fhall mention is, where 

the captain, under the compulfion of a mutinous crew, 
is forced to leave the i^vtzOi, cpurfe of his voyage, and 
put into port. 



canfc the voyage performed \% not the voyage infured. . (Vid* 
fup.) The circumftance cf the premium being the fame, had 
liberty to touch at Lijbon been given in the policyi ought not, 
therefore, to have had any other efFedthan to prove that it was 
not originally intended to put into Lifion ; for if that had been 
intended, it might have been provided for intUe policy, withou.^ 
any additional expence of prcminm.— (<f) Per Lord Mansfield 
in Bond v. NyiU\ fup. 257. — [y\Roccusy Refp. 30, n. i, &3l» 
n.^. Cafaregis, dif, i, n. cS. ^otiie^y h. U n. 51, Eweri^, 
torn*, if p. 57. 

At 
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a 

. As, where a letter of marque, infured for a voyage The crew of a 

#•• -n -n 1 -KT r f*f/-Mt -i i- letter of marque 

from Brijtol to Nnxifounaland^ failed with exprefs or- compel the cap. 
der^, that if (he fhould take a prize, flie fhould never- {^IJjc'^Jh'i" 
thelefs proceed on her voyage ; and that fome hands P^^^c, inilcid of 
(hould be put on board the prize and fent with it to BrifttJ, hiTvoyagc ac- 
A pifize was taken in the courfe of the voyage, and the ^"j^*"? thiswiil 
captain ordered fome of the crew to carry it to Brjfiolf cxcufe the dtvi- 
while he proceeded on his voyage: But the crew op- ' 
pofed him, and infilled on his going back, though he ac- ^^^^" ^.Bm^dtn, 
quainted them with his orders. He was forced however 1164. in/. 
to fubmit, and on his return^ his own fliip was taken.-— 
The underwriters infilled that tliis was a deviation which 
difcharged them : But Lord Chief Juflice Lee held that 
this was excufed by the force upon the mailer, which 
he could not refill ; and tlierefore fell within the excufe 
of neceffity, which had always been allowed {a). 

From thefe authorities it is plain that nothing will Thef.w^;i/of 

* ^ . o the deviation 

juftify a deviation but a real and imperious neceffity, and muft be juftified 
that the .extent of the deviation mull he jullifieyi by the neceffity!*"* ^ 
degree of that neccflity. 

It only remains to be obfcrved, that where a Ihip is And the infured 
compelled by any neceffity to deviate from the ufual and JJJJJ^ "^e voyage 
regular courfe of the voyage, flie mull purfue the new <»f neceffity, 
voyage of neceffity fo as to get to her port of dellination 
by the fhortell and fafell courfe (he can take ; and zny 
wilful departure from die dire£l courfe of this voyage, or 
any unnecelTary delay, will be a new deviation, which 
will difcharge the underwriters in like manner as if it 
bad been a deviation from the original voyage (i). 

[a) Vid. inf. S. C. under the head of barratry.— (^J R. 
Lavahre v, WUfon^ Dov^. 27 1 , fup. 1 86, 399. 
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P^iils ufually 
infured againft* 



Total luff. 



Of Lofs. 

A LOSS, in infurancc, is the injury or damage fuf- 
tainedby the infured in confequence of the happen- 
ing t)f one or more of the accidents or misfortunes againft 
which the infurer, in confideration of the premium, 
has undertaken to indemnify the infured. Thefe acci- 
dents or misfortunes, or perils, as they are ufually deno- 
minated, are all diftinftly enumerated in every' policy. 
In our common policies they are fet forth in the following 

words. 

< Touching the adventures and perils which we the 

< affiirers are content to bear, and do take upon us in this 
^ voyage, they are of the feas, men of war, fire, enemies, 

* piratos, rovers, thieves, jettifons, letters of mart and coun- 

* ter mart, furprizals, takings at fea, arrefts, reftraints, and 

* detainments of all kings, princes, and people, of what 

* nation, condition, or quality foever, barratry of the 
« mafter and mariners, and of all other perils, lofles, and 

< misfortunes, that have or fliall come to the hurt, detri- 
« ment or damage of the faid goods and merchandizes, 

< and (hip, &c. or any part thereof.* 

Every lofs is cither total or partiaj. The term total lofi 
is underftood in two different fenfes ; natural and legal* 
In its natural fenfe, it fignifies the abfolute deftruftion 
of the thing infured. In its legal fenfe, it means not 
only the total deftru£bion, but likewife fuch damage, 
to the thing infured, though it may fpecifically remain, 
as renders it of little or no value to the owner. So a \o(s 
is faid to be total, if, in confequence of the misfortune 
that has happened, the voyage be loft, or not worth pur- 

fuing, 
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fuing, and the projeaed adventure fruftratcd ; or if the 
value of what is faved be lefs than the freight, &e. 

A partial lofs is any lofs or damage fliort of, or not ^**^*'** ^^^*" 
amounting to, a total lofs ; for if it be not the latter, it 
muft be the former.— ^Thus, if a fhip, infurcd for a given to (hip. 
voyage, arrive at her port of deftination, and there re- 
gain 24 hours moored in fafety 5 or, if flie be infured 
for a ternii and (he furvive the term ; no injury which Ihc 
could have fuftained during the voyage, in the one cafe, 
or during the term, in the other, however great, can 
amount to a total lofs (a). So, in the cafe of an infur* Tojoo^f. 
ance on goods ; the infurer contradis that they (hall ar- 
rive fafe at the port of delivery j or if not, that he will 
indemnify the infured. If they fpecifically remain and 
are aOiually landed at the. port of delivery, however da- 
maged in the voyage, the injury will amount but to a 
partial lofs {b). 

Partial loflcs are fometimes denominated average loCes, Average lofi. 
becaufe they are often of the nature of thofe lofles which 
are the fubjefl: of average contributions; and they are 
diftinguifhed into general and particular averages (r). 

Having premifed thus much of the nature and different 
kinds of. loffes, w:e will now proceed to confidcr thi« 
branch of our fubjeft under the following heads : 

1. Lofs by the perils of the fea ; 

2. Lofs by running foul of another veffel ; 
••^ 3. Lofs by fire; 

4. Lofs by capture ; 

5. Lofs by arreft and detention of princes ;• 

6. Lofs by barratry ; 

7. Lofs by average contributions ; 

8. Lofs by expence of falvage; 

p. Of wilful and fraudulent loffes. 



(/i) Vid. Ca%aJet v. St. Barhe^ Furneau v. BraJley^ Fitz- 
^eralJf V. Poolcy inf. c. 14, j 2.— (3) Vid. .Caf*/«^ v. FrafeTf 
fup. 144. — (0 Vid, inf. § 7, ' 
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What if meant 
by perilf of the 
lea. 



Toundennj^. 
Stranding. 



Striking agfitnft 
a fiinken rock^ 



If a fliipbenot 
beard of within 
a rf afonablc 
time-, <he (hall 
bj: prefumed to 
have foundered 
at fea. 



Of Lofs by the Perils of the Sea. 

IN a large fenfe, all the accidents or mii^ortunes to 
which thofe engaged in maritime adventures are expofed» 
may be called perils of the fea (a). But it has been found 
convenient to difUnguiih the loiles to which fhips and 
goods at fea are liable, by the imtwdiati caufes to which 
they may be particularly afcribed. In this view, loffes hy 
the perils of the fea are underftood to mean only fuch ac- 
cidents or misfortimes as proceed from vasxz fea-^amage^ 
that iS| fuch as arife from ftre{s of weather,, winds, and 
ws^ves, from lightning and tempefts, from rocks and fands, 
&c. 

A lofs'by the perils of the fea may therefore happen,^/^, 
bytiie (hip's foundering at fea,and thenit muft, inmoft cafes, 
be total in the ftri£teft fenfe of the word : Secondly^ by 
ftranding, whlcjh is either accidental^ as where the ihip is 
driven on ihore by the winds and waves } or voluntary^ as 
where (he is intentionally run on (hore, either to prefervc 
her from a worfe fate, or for fomjB fraudulent purpofe. 
A ftranding may be followed by (hip wreck, in which 
cafe it becomes a total lofs \ or the fhip may be got off 
in a condition . to profecute her voyage, and then the 
damage fuftained and the expences incurred will be only 
a partial lofs of the nature of a general average:-* 
Thirdly f by the (hipls ftriking againft a funken rock, or 
any other thing under water, which may occafion the 
fpringing of a leak, or abfolute fhipwreck* 

It often happens th:it (hips founder atfea, and all on board 
peri(h, and this out of the view of any perfon who could 
convey any information of the misfortune to the owners. : 
In-^uch ca(e,' thereforey-thece-can be no po(itive proof of. 
f the.caufe of the lofs. But where no intelligence has been 
received of a (hip. within a reafonable time after (he has 



Wi** 



(a) VId. a Roi Ab« 2^8«.pL lo j C^mt. 5^; | Show, 592,3. 

failed, 
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failed, it may reafonably be prefumed that {he foundered 
at fca ; becaufe every other lofs would probably, fooner or 
later, have been heard of. 

As, where a fliip was infured in 1739, "from North A (hipnotbeinj 
«« Carolina to London, with a war/anty againft captures ^'cal^f a°[cHhc"'^ 
*« and feizures." — Four years after the fliip failed, an faiicd,thcin(uwd 
aftion was brought on the policy, and in the declara- SitwrUcrs asTir 
tion the lofs was alledged* to have happened By ftnhing at ^ '^P' ^y finking 

feay'^nd the evidence was, that (he failed on her intended 

voyage, and had never afterwards been heard of. — It arN^P-iSuT' 

was infilled, for the defendant, that, as captures and "99- 

feizures were excepted, it hy upon the plaintiff to prove 

that the lofs happened in the paijicular manner declared 

on. — But Lord C. J. Lee faid, that it would be unrea- 

fonable to expeft certain evidence of fuch a lofs, where 

every perfon on board is prefumed to have perifhed : And 

all that can be required is, the bell proof the nature of the 

cafe admits of. He therefore left it to the jury, who found 

for the plaintiff. 

So, where a fhip was infured, « Againft any lofs hap- a ihip fails from 
« pening before the 30th of November 1762, free from ^X^'^t^andTs 
" average." — ^Thc fhip failed ixom Newcajlle for Copenhu'^ never after heard 
gen {a)y which is ufually about ten days voyage ; but othc^fthat?^^^^^ 
was taken by a French privateer, and ranfomed; and after (he did, ar- 
then proceeded on her voyage to Copenhagen m a bad con- is fufficimt evi- 
dition. She never was heard of afterwards, though all ™Y(hcd*at fea. 

due dilicrence was ufed to obtain, intelligence of her, and 

feveral fliips that failed after fhe did, arrived fafe at Co- atN.P. Mich. 
fenhagen. — Lord Mansfield told the jury tliat this evidence pj^^^; \^' ^^'* 
was a fufficient ground to prefume that the fhip perlfhed 
at fea, unlefs tlie contrary appeared. The jury accord- 
ingly found for the plaintiff. 

In France and &pain pofitive regulations have been made, ?•' fomc coun- 
to afcertain the time when the infured may call on the ^""iiatio'^gf* 
underwriters for the lofs, on the prefumption that a mif- time for this 

prcfumptiun. 



{a') It ig ilrange that in the note of this cafe there is no men- 
tion of the time of the (hip's failings nor does it appear how long 
sfier Ac faikd the plaintiff brought hia a&ion. 

EC fin 
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(ing (hip has perifhed at fea. In Spain^ if a (hip has ^ot 
been heard of for a year and a half from her departure} 
on a voyage to or from the Indies ^ (he is deemed loft. 
In France^ after a year from a (hip's failing on ccmmon 
voyages^ and two years on dijiant vcyagesy tlic infurcd may 
abandon and dem^ind payment without other proof of 
lofs {a). 
In T.ngUnd\\icrt With US thcrc is uo time fixed by law when a niiSing 
r. ^o luch Jimii. ^jp ^^jj ,^^ prefumcd to have foundered at fea. Every 

cafe mult depend on its own circiimjlances ; and it 
would be difficult to frame any certain uniform regula- 
tion for this purpofe, that might not be produ£l:ive c( 
more inconvenience tlian advantage^ Perfons well ac- 
quainted with Inaritime affairs may form a pretty correct 
judgment when a (hip> in ^ny cafe, may he reafonably 
defpaired of. When that time arrives, ^ liberal undeir 
writer will pay his lofs 5 and if any doubt remain, he 
pay either demand fecurity from the' infured to refund 
the money, in cafe the fliip (hould afterwards arrive 
fafe, or he may trufl: tp his reipedy by aftion, to recoyer 
\% back {b). 
If aflilpbe Every lofs muft be imputed to its immediate, and not 

of wTatiicr on an %9 ^ny repiQtc caufe. Therefore, if a fliip be driven by 
enemy's coaft, (^fefs of Y^cathcr ou an enemy's coaft, but not matiprially 
rurcH ; thh is a damaged} and (he be there captured; this is not a lofs 
Io(s hy capture, j,^ ^j^^ p^j-jig ^f the fea, but by capture : and for this th^ 

not bv I lie penis . / . r. » . < ] r-^-r^ ^» x r 

of the iea. infurcd may recovey upon a policy againft capture only ^r J. 

And yet it has been holden that capture i§ a lofc by the 
perils of the fea, as much as if it were occafioned by 
(hip wreck or tempeft ^J^. •: 
If flavcs ^>c If the mafter of a flave fhip miftake his courfe, whereby 

board.onaccount ^ fcarcity of water enfues, and a number of flayes are 
of a fcarciry of thrown overboard to fave the reft 5 it will not be fuffi- 
fiorodb. the cicnt for the infured, in dcclarfngfor this Jofs, to ftate 
Tn't\^'cTuHtr **^* ^y contrary winds and c%entSi arid. /yJ^j^r/Yj jf 

this is not a loft ' ' ,1 .. ' 

by rh^ perils of 

thefca. ^^j vid. 2 Mag. ii'. ij^.Ovd. ^of Louh XIV, h. t. art. 

58. {bj Vid. Tomkms\: Bernet^ \\ScJL 22^.^{c) Ytr Lpri 

Kenyon^ at l^.V.Xireen <r. Elmfllc, Peake 212, .inf. "c. 17, Jjf» 

— (</) 2 Rol. Ab. 248,^1. 10, Comb. 56. -^ Sho'^x. 35^2, 3. * 

•■ *" ^' thi 
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fhefeay the ihip was retarded, and the flaves pcriflied Tor 
"want of water (a). 

So, where a number of flaves pcriflied for want of fuf- So, if the flave* 
ficient and proper food, and this failure was occafioned \^^^^^ j 
^y extraordinary delay in the voyage, ariCng fromTjad and by the extraor- 
vftormy weather ; this was holden to be a lofs by natural ihc^voyage^^* ** 
4eath, and not by the perik of the fca {];). 

So, where a'fliip was infured from &• Barthctetnew to ,, »^. ^ , 

' * Iraihipbed«« 

the coaft oi Africa^ and during her (lay and trade there, ftroyed by 
and back to St. Bartholemew. — In an aftion upon this po- notTioft bVihe 
Key for a total lofs by the pvrik of the fea^ it was at- p««">*« of »^« f»- 
tempted to recover as for a total lofs, upon evidence m^iT^R^f 
that Ihe -was deftroyed by the worms, which are ^*P-444- ^"^ 
well known to 'infcft the rivers in hot climates. A 
merchant fwore that he had known many intlances of 
lofe by this .fpecies of injury, but that the underwriters 
had uniformly refufed to pay. — Lord Kenyon, who triefl 
.the caufe, decided, upon this evidence, that tliis was 
not a lofs by the perils of the fea.)^and the jury unani- 
«nioufly concured with his iordfliip, and found a verdi<£l 
4br the defenjbnt. 



(a) It were impoflible to pafs over the mention of this cafe, 
without fome marl|. of reprobntion. Falfe reafoning has never 
been carried to the length of maintaining that human beings* 
however degraded their condition, oould be juilitiably thrown 
overboardy like fo many 'bales of goods, to ligh;(en a (hip in a 
ftorm. Every thing on board, however precious, fhonld be thrown 
into the fea fooner than the meanefl Have* Some have fuppofed 
that i£^ in a cafe of extreme necdfiity, a part of the crew might 
be facrificed to fave the .rcfl, the fate of the victims (hould be 
determined by lot equally amongd all. But Puffendorffy with 
founder reafoning, maintains* that whoever, under pretence of 
faving the (hip, (hould throw men into the fea, whether free- 
znen or (laves, and whether by lot or without lot, is guilty of 
homicide ; for no man, in order to fave his own life, has a 
right to take away the life of any other human being, who 
does not attack him. Vid. Puffend. lib. 2. c. 6. § 3. (F. de 
■ feg. jur. 32. C'tc. o£ L 3. c. 23,— (5} RM v. P^irr^ 6 T. R. 
^$^0, ixif. c« 15. ^ I. 

Bel The 
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Theinforeris Thg inTurer 1$ Hot anfwerable for anr diminution 

not anfwcrable . *i " r «_* n • i • • r •. t t» 

for any damage m the talue of the uitp, her Tigging or uxmiturej if this 
cafl^ncd by^iie ^ occafioficd by the ordinary fervicc fhc is engaged in. 
ordinary fcrMcci As if a caWe break by the friffion of the rocks, and an 

ike U engaged ^ n \ • 

ku anchor bfe loft, the infurcrs arc not anfwerable. But if 

by fome extraordinary accident, as the violence of tlie 
winds or "wraves, it become necelTary to' flip a cable, or 
a cable be broke, and an anchor loft, or a fail or yard 
be carried away, this is a lofs by the perils of the fea 
within the policy (a). 

Forvltatloff of jf animals be infurcd, their death, occafioned by tem- 

animals the in- 01-/1 r « • • r • n 

ivreris liable, pcfts, by tuc lliot of an enemy, by jettuon in a uorm, or 

by any other extraordinary accident, is a lofs within the 
policy. Not fo, if it be occafioned by difeafe {b). — 
Valiriy and after him Pothiery clafs animals and negro 
flaves under the {ame head, and apply the fame rule$. 
tobotl> (<:)• 



Sea. 2. 

Of Lofs hy Running Foul. 

A SPECIES of damage to which Ihips at fea are often 
cxpofed, is that occafioned by one (hip running foul of 
another. This may be the efFeft of mere accident, with- 
out blame being imputable to the mafter of either ibip \ 
or it may be occafioned by the negligence or mifcondu£l 
of one or both of them. The injury occafioned by this 
tcci<lcnt ia a lofs within the policy (rf), unlefs it be im- 
putable to the mifconduA of th^ mafter or mariners of 
the (hip infured j in %vhich cafe the infurcr is not liable. 



(a) Valin fur art. 29, p. 76, Pothier, h. t. n. 66. Etmrtg. 
torn. I, p. 393.— (3) Emertg^ \h,-^{c) VId FaTtn fur art. H, 
and 15. Pothier. h. t. n. 66,-^{d) Vid. Ord. de Louts XIV,, 
tit. avarks, art. 11, and tit. qfurancc, art. 26, 

according 
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according to the opinion of Etnerigon (aj* But in fuch 
cafe, the mifcondud of the matter or mariners wouW. 
I conceive, amomit to barratry ; and as that, is a . rilk 
always mentioned in our policies, the infurer would be 
liable for the lofs. An a&ion, however, would He againft 
the matter of either fliip, to whom negligence or mifcon- 
duft is imputable, for tlie lofs he has occaGonCd, 



Sect. 3^ 

Of Lofs by Fire. 
There can be no doubt but that a lofs occafioned by '^^c^**^ = J<»''* 

'by hre imput- 

fos which is merely accidental, and not imputable to able to tJ*c fault 
any fault of the matter or mariners, is a lofs within the °^,!.i,^r!!eT 
policy ; and in many places the infurer is held to be *°** ^"^'*° ^^^ 
liable, even where the fire happens by the fault of the 
matter or mariners (bj. But in France the infurer is not? 
held anfwerable in fuch cafe, unlefs, by the policy, he 
be liable for barratry (c), 

Emerigm mentions two cafes on tliis fubjeS— In the bur^nt^byorrfer 
one, a i>zrfrA veflel was refufed admittance into the port of of the ftatc where 
Afe/^rii,*andwas burnt by the Spaniards ^ from an appre- be, to prLvcnt* 
h^nfion that (he had the plague on toard -.There the in- j"^**^';" ?;['!• 
furcr was hplden to be liable, no blame being imputable- ^o« policy. 
to tKe matter or mariners. — In the other, a fhip, with 
t&e phgue on board, of which feveral perfons had died> 
was carriied into the port of MarfeilleSf the matter pre- 
tending that the deaths were occafioned by univholefimt 
focd. The infeAion was communicated to the town and 
neighbotrting country.. The fliip was btrmt.— Here it 
%ras detennined that the infurer was not liable^ upon the 
ground that the lofs was occaConed by the mifcondu^ 



IP II ^BpiM^>— tpN 



{a) Yii. Emerrg, torn. I, p. 413.— (i) Straccha,, gl. 18, 
Targa^ cK. 6^. Mwrig. tbitu ri\|). 434*— ^(^) Pethier, h« t. n. 
53. Mmerig, Hb^ 
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o£ the maftcr (a). — In tliis cafe barratry could not have 
been one of the perils inferted in the policy. 

If a (hip be attacked by an eneaiy^ and the maftcr find 
it impoflible to defend Jier, he may ledve her and fet 
her on (ire^ to prevent her falling, into the enemy's hands,^ 
provided he can preferve the lives of the crcvir. In 
fuch cafe, the infurcr is liable for the lofs ; for the 
mailer was juftified in burning the (hip undexnuch cir- 
cumftances (^).. 



What flTall be 
deemed a cap* 
turt. 



Every capturr^ 
whether lawful 
vr unlawfuli it 
a luft within the 
policy. 



And the infurers 
are anfwerahle, 
to the extent of 
the fum infiitedy 
for the lofs ac- 
tualfy. fuitakiedh' 



Se£l. 4r, 

Of Lofs by Capturr. 

CAPTURE is when a fliip is fubducd and taken by. 
an enemy in open war, or by way of reprifals, or by a 
pirate, and with intent to deprive the owner of it. — 
Capture may be with intent to pofiefs both (hip and: 
cargOj or only to feize tlie goods of the enemy, or con- 
traband goods, which arc on board. — ^Thc former is a 
capture of tlie (hip in tlie proper fenfe of the word ; the 
latter is only an arreft and detention, without any defign 
to difpoilefs the owner.*-Capture is deemed lawful^ when 
made by a declared enemy, according to the lawsiof war ; 
and unlawful^, wHen it is againft the rules eftabliihed by 
the law of nations.. 

But for every lofs occafibned by cautnre, whether law- 
ful or unlawful, and, whether by friends or enemies, the 
infurer is liable (cj^ the words of the policy being fuffi- 
ciently comprehenfive to include bvery fpecies of capture 
to which fliips at fea can ever be expofed. 

And in every cafe of capture the infurer is anfwerable, 
to the extent of the fum infured, for the lofs a£bually 
fuftained. This may be either totals, zs where. the fliipor 



{a) Emerig. ut fop.— (^) PotbUr, h. t. ft. 53. yaUn^ 
aYt. 26. h. t. — (r) Le Guidon^ ch. 7. n. i. Cafdregu^ difc. !► 
n*. ii9i Roccifs; n. 41, 54., 55, 64, 66».J?fl&,Aurt. 26, h. t. 

[ BothUr^ b, t. XL, 54, 

gpo4*' 
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Jgoods infured are hot recovered again; or partial^ as 
where the fliip is recaptured or reftorcd before abandon- 
ihent 5 in \^hi'ch cafe the infurer h bound to pay the 
falvage, and any other neceflary expence the infured may 
have been put to for the recovery of his property. 

And the infurer is liable for a lofs by capture, whe And they are \U 
ther the property in the thing infured be changed by t^g propeay'^b* 
the capture or not. For a fliip is loft by capture, though cf-"gf«>^rnot 

ir r y ^ ^ o by mc capture. 

fhe be never 'condemned, or even carried into any port 
or fleet of the enemy. It can never, therefore, be a 
queftion betweeh the infurer and the infured, whether 
the capture be lawful or not, or whether tlie property 
be changed by condemnation, or by being earned into 
an enemy's port. ' A capture by a piratCi or under a 
commiiliotl, when there is no war, does not change the 
property ; and yet, as betvi^een the infurer and tlie in- 
ftired, it is juft upon the fame footing as a (iapture by 
an enemy in open and declared hoftilities : For whatever 
rule ought to be obferved in queftions of this fort, as 
between the owner and the recaptor or his vendee^ it can 
in no way afFefi; the cafei as between the infured and 
the tnfurtr* 

Therefore, ai to the length of pofleflion by an enemy. Therefore the 
which is deemed fufficient to diveft tlie property out of and vecapturc,in 
tiie oriffinal owner, or the efFeft of a re-capture in re- '^i^eiUngor m- 

o^ * vciting; the pro- 

vefting it, — thefe are now matters which can never come perry, cm make 
diredly in queftion between infurer and infured. They cept"ninfu-**' 
never could have come in queftion, in any cafe of in- ranees wiihuuc 
furance upon real intereji\ becaufe, according to the 
above pripciples, they never could have varied the cafe. 
They could only have had their origin in gaming infu- 
rances, in which there could be no average or benefit of 
ialvage, and in which, therefore, it was always neceflary 
to fet up a total lofs, for the purpofc of the wager. In 
gaming infurances, when there was a re- capture, the 
claim, as for a total lofs, feems formerly to have involved 
the queftion, whether the property in the thing infured 
^d; by tic capture, or any proceeding founded on it, 

E e 4 been 
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been divefUd out of the original owner, or not, before the 

re-capture. 
Andy«tw^cre And yct, thc four following cafes will fliew that, 
?« i^Hterfji or no upon infurances * inUreJl or no interefty it has been re- 
" w^'^''C^»" ••» peatedly determined that if the fliip be taken, it is a 

<?tpiurc,hiiwtver r 7 i ^ ^ 

yicgut, and total lofs, howevcr illegal the capture may be, and thougn 

bc'Irtakcn, \^9, Ac fliip be retaken and reftored to the owner, 
toui lots. . i^ Js obfervable, however, that the policies in the firft, 

fccond, and fourth of thefc cafes, though they contained 
the words " interejl or no iniereji^'* were evidently in- 
furances upon real intereft. — Lord Mansfield^ indeed, in 
his obfcrvations on the firft of them (a)y fays, * tliat it wa5 
the cafe of a ivager policy ; and the fliip having been 
once in fafl taken, the evetit had happened againlt which 
the infurance was made, though ihe was afterwards re* 
covered.'. — But his lordfliip mud have been milled by 
the words, ** interejl or no interefi^^ ^^to fuppofe this to 
be a wager policy ; for it is plain, from the judgmentj 
that the court confidered the plaintifF as intcrefted in the 
fliip. 
A (fti? infurH, As whcrc a fliip, infured <* Interejl or no hiterejl^* was 
intcreji or no in- ^fce,^ [,« ^ S*wedifij oiratc, and, after continuinc: in his 
lured, this is a poflefTion for ninc days, was re-taken by an Englijb man of 
IfK^cilpiure wij ^ War;, and carried into Harivich, but not till after an ad^ioi> 
iNtfai, and Hie ^,^5 browht on the poHcy :— The court held that thoueh 

the Clip was retaken, yet tlie plamtift received, a damage, 

Lilow "iCm. ^^^ ^^^ voyage was interrupted: That the qucftion wa* 
y*^' not, whether the plaintifF fliould have his fuip again, 

and fliould not lofe his property, but what damage he 
had fuftained. 
A privntwr in. So, whcrc a privatcct was infured " for three months^ 
'n!>mhrcruitv?* ** interejl or no intere/lyjfce from average, and without 
•* :ntarji^r»c:n' bcncfit of falvaffc.'* — ^TIi^%ip was taken bv a French fliip 
Juvi detatncd for of w;ir, within tjic three mdi^s •, her guns and. 1 1 7 of her 
^hT ittaken ""* "^^ ^'^'^^ °^*^ ^^ ^^^^> ^^^ earned into France. But after flic. 



>t:t it is a Cutal 
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[a) VId. Lord MansJieU^i obferration on De Paiba v. Lud* 

"tJy.KitFt J 2 Bur 60c 

had 
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had remained in poflbfEon of the enemy, for three whole 
days, and before fhe was carried into any port of the ene- 
my, (he was retaken by an Englijb privateer, and car- 
ried into Lifiotty before the expiration of the three montha % 
£0 that, by the capture, flie was prevented from finifliing . 
her cruife. It appeared that the infured was intercfted 
to more tha^ the amount of the fum infured ; and that 
the mafter of the privateer had obtained a decree in the 
court of admiralty of Gibraltar that the fhip fhould be 
reftored to the owners, on payment of one third part for 
falvage.-^The court determined that, though the Ihip 
was never carried infra prafidia hojliamy this was not an 
average, but a total lofs to the infured. — Lord C. J. Lee^ 
in delivering the opinion of the court faid ; — ^* Although 
by the civil law it may not, perhaps, be adjudged a total 
lofs, yet the rules of that law are not to govern us, but 
we muft give our judgraent according to the common 
law of England^ upon this agreement between the parties, 
\irhofe intention appears and muft guide us. By the civil 
law, there muft be a total lofs, to entitle the infured to 
recover ; but the policy, in thi« cafe, extends to capture* 
and other accidents.r— The meaning of the parties here 
is plain : The infured paid his premium in confideratiori 
of the infurer's undertaking that the fliip fhould cruife 
fafely for three months ; the jury have found that fhe 
was difabled from profecuting her cruife for three months. 
The infurajQce is to be underftood for the cruife of three 
jnouths, and in common fenfe it cannot be otherwife; ' 
fo that, as foon as the voyage is broken or interrupted, the 
cruife is at an end. Safety during the three months is what 
is meant ; but it appears that the fhip was taken and 
detained within- that tiine, and that the plaintiff was hin- 
dered. in his cruife ; and this, by our law is a total lofd 
to the. plaintiff. \ have avoided faying any thing on the 
queflion, whether this was a prize or not, as having, 
never been carried infra prafidia hoftiumy becaufe we are all 
of opinion that thi§ is a total lofs.'' 

So, where the infurance was, ** on goods y interejl or no Goods are in- 
'inierej}^ ^t^n^ ixw, Jamaica to Brt/}oI."^ThQ fhip ^ in ^;/^^.'JJ;'^7/^ 

. . ' . i her Thelhipisukco 



. ,1 



426 Ofijifs. CBookt 

and carried into her pafTage was taken by a Spani/b privateer, and carried 
I)ort'i"tnd^a*frcr into a poft in Spain^ kept there eight days, and then cut out 
tijhiday, cut Y>y an £«;?///& flup.— The plaintiflF infiftcd that this infu- 

outy and reftorcd ' a j r r 

to the owner, on nnce, though on goods, was to be eonfidered as a inrager 
JJJcTyct tic*' on the bottom of the fhip, and therefore, he was in- 
infuied ihaii re- titled to recover as for a total lofs. — ^Thc defendant faid, 

cover as for a 

total loff. that, by the ftat. ij 6. II« c. 4* the fhip and cargo were 

^x ^o be reftorcd to the owners upon paying falvage faj \ 

at N. P. % Sir/ and that this was only an average lofs, and the plaintiff 

* "^°* could only recover in the cafe of a total lofs. — ^Lord C. J. Lee 

held, that the plaintiff was entitled to recover: For this 
was a wager upon a total lofs, and here had happened 
one, by the fhip's being carried into port, and there de- 
tained eight days : That where the policy is, •* interefl 
or no tnterefiy* the provifions of the aft, in cafes of va- 
lued policies, could not take place: That the afl does 
not declare that the property is not gone by fuch a cap* 
ture, but only provides for reftoring the fliip to the 
former owner : But, that it might be otherwife, where the 
iliip was re-captured before fhe was carried infra praftdia i \ 
or in cafe of goods aftually on board, and upon a valued 
policy. 
Acapturedfliipii So, where an infurance was made on a fliTp «« interefl 
'crZ'^inurl^^^ <^r no interefl, free of average y &c. from Jamaica to Hulir 
retaken aftcri 4 — In her voyagc fhe was taken by a French privateer, 
by^che owner to ^"^ Carried into Hamburgh ; and after being twelve days 
pay thefaivagej in the hands of the enemy, was retaken hy zn Enirli/b 

yet this if a total _. ,, - ,/ , ^ ' ,. 

lufi. Ihip, and brought to London, where fhe was adjudged 

' " - to be reftored to the owner, paying falvage. The owner 

^tfw,atN.P. fold the fhip and paid the falvage. — In an aftion on the 

J;^' ^^ri 77 policy, this was holden to be a lofs of the voyage {b) 5 

and a verdift was given accordingly. 

Thceffcaofa But though no qucftiou can now arife, between the 

capture and re- jnfured and the infurer, as to the effeft of a capture or re- 

capture in di- ' ' * 

vcmngorrc- capture in divefling or revetting the property; yet, as it 

may fometimes be of importance, in matters of infu* 
ranee to know how the law ftands on the fubjeft, it 
may not be improper, in this place, to enquire fhortly, 



(^i) Vid. inf. § 7, how falvage h at prrfent rcgulat«d.--* 
{b) By the lofr cfthe voyage is here to bo underflood a Malloft, 

when 
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when a capture fliall be deemed to transfer the property 
to an enemy, and what fhall be the tffcfk of a re-captuTC 
in rcvefting it in the original owner. 

Fo^on the pande£ls, and feveral authors he refers to, 
inaintain with great eameftnefs, per folam occupationemy 
dormnium prada bojlibus acquirl. {a). But the general opi- 
nion feems to be, that by the 'law of nations, the pro- 
perty of things captured in war is changed when all rca- 
fonable hope of recovering them is gone; anJ, with 
refpe£); to things moveable, all reafonabk hope of re- 
. covering them is. prcfumed to be gone when they are 
brought within the protefiion of the enemy's fortrcfs (h). 

But what cuftody of fliips or effefts taken at fea. Opinions of djf- 
fliall. be equivalent to a placing of things captured on [^i^^^b-Ia " ""* 
land infra prafidia^ is a fubjedl of much doubt and dif- 
pute« Grotius fays, that fhips or goods taken at fea be- 
come the property of the captors, when they are brought 
into the enemy's harbours, or to the place where his 
"whole fleet is ftationed ; for then all hopci of recover- 
ing them may be laid to vanifli. But, he adds, that by 
the law of nations as introduced among JEuropean dates 
in more modern times, things* are confidered as captured 
when they have been 24 hour* in the power of the ene- 
my (f). 

Bynher/hoechy and ieveral writers whom he follows, ab-- 

folutely deny this pretended rule of the law of nations^ 

■ I* I ,...i,.. — ■ 1^. .,1.. , 1,1 ..1. 1. 1 1,1. 1.- 

{a) Foety Ifb. 49, tit. 15, ¥ol. 2, p. 1 155. — (3) Caterum itn 
hac belli quseftione, placuit gentibus, ut cepKTe recn is intclliga* 
tur qui ita detinet ut recuperandl fpem probabilem alter axnt- 
fent> aut ut res perfecutlonem eiFugerit. Hoc auterx) in rebu^ 
mobillbu* Ita procedlt^ ut capta dlcantur ubtintra fines, id eli 
prxiidla hoftluiDj perdu6ia fuerint. Grot, de jur. bel. ac pac. 
lib. 3* c, 6. J 3. Vid. March Rep. no.— (^) Cui confequens 
elTe vldetur, ut in marl navis et res alisE captse. cenfeantur ^tum^ 
demuin cum In navalia aut portus, aut ad euta locum ubi tota. 
dais's fc tenet, pcrdu^ae ftint.— Nam tunc dcfpcrarl inclpit re- 
cuperatlo. Sed recentiorl jure gentium inter Europtsos populos* 
Kitrodudtum videmus, ut talia capta cenfeatur ubi per horas vU 
ginti quatuor In poteflate hoftium fuerint. Grot, ubi fup-— - 
Vidt^ GonfoklQ dd J^art^ g, 283^, 287. Roccus^ pQt. 66, 

and 
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and infift on the rule of the Roman law, that tHe prize 
muft be carried infra pr^t/idia before it can become the 
property of the captor ; and by prajidia he luiderftands 
the campSy the pwrts^ the tovms^ and the jketsy of the 
enemy {a)* 

Other writers have drawn other lines, by arbitrary 
diftindions, partly from policy, to prevent too eafy a <lif- 
pofi^on to. neutrals, and partly from equity, to extend 
the jus foftlimimi^ or the right of reclaiming what has 
been recovered from the enemy, in favour of the original 
owner. No wonder, therefore, that tliere is fo much 
uncertainty, and fuch a variety of notions among them 
about fixing a pofitive boundary by the mere force of rcz- 
fon, where the fubjed matter is arbitrary, and not the fub^ 
jeft of reafon alone {b). 
How confidcrvcl In our courts of admiralty it has always been holdcn 
£ ^^ulT ^^ **^* ^^ ^^ marine law of England^ independent of the 

ftatute which commands reftitution, and fixes the rate 
of falvage, the property is not changed in favour of a 
vendee or recaptor, fo as to bar the original owner, till 
there has been a regular fentence of condemnation : And 
in the reign of King Charles the Second, a folemn judg- 
ment ws|s given upon this point ; and reftitution of a 
fliip taken by a privateer was decreed, after (he had been • 
fourteen weeks in the enemy's pofleffion, hecaujejbe had not 
been cQndenmtd\cy The £ime dodrine has> in fcvetal 
inftances prevailed in our courts of common law (d). In 
one cafe it was holden that nin9 days pofieffion by^ the 
captor, and in anodicf, that four years poiTeirion, a»d 
feveral voyages performed, will not change the property> 
without a fentence of condemnation {e). 



{a) Vid. Bynl^yax, pub. lib. i, c. 4. — {h) Vid. Lord Mmu- 

^/flPs judgment xnGofi v. Withers^ 2 Bur.Cg^, — (r ) Cited by Lord 

Mansfield as a cafe reported to him by Sir Geo. Lee, Vid. Gofi 

Y. Withers^ 2 Bur, 695.—- (^/) jiftevedo v, Catnbrldgs .\q Mod. 

79. — (e) " Y. Sands, 10 Mod. 79. See Lord Mansfield'^ 

obfervatjons on thcfe cafes, 2 Bttr, 695. . The cafes theaifclvtfS 
arc (0 dcfcdlivdy reported, that I have not thought them wor- 
thy of a more particular notice, 

. In 
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In general, whenever a (hip is taken by thecnemy^ In every cafe of 
the infurcd may abandon, and demand as for a total lofs j fufed may*aba n- 
and he is not bound to make any claim or appeal in the *'®"- 
enemy's courts of admiralty, or to litigate there the vali-; 
dity of the capture (a). 

But tlie infured is in no cafe hmnd to abandon ; and^ But be is not 
as the law now ftands, no capture by the enemy can be ^^^^^ """ 
fo total a lofs as to leave no pofBbiiity of recovery, for the 
Jus pofiliminii continues for ever, cjtcept in the cafe of a 
captured fliip converted into a ihip of war fbj. If the 
owner himfelf fhould retake his ihip or goods, he will b« 
fully entitled to them ; and if they be Yetaken at any 
time, whether before or after condemnation, he will be 
intitled to reftitutipn, upon payment of aTettledfalvage(f). 
— In what cafes the infured may abandon and demand as 
for ^ total lofs though the ihip be recaptured and re- 
itored, or otherwife recovered by the infured, will be ' 
found fully explained in the fecond fedlion of the enfuing 
phapter on abandonment. 

The chance of the owner's recovering his property, if he <3o aban- 
does not, however, fufpend the demand of the infured, i,,^cafc of recap^ 
as for a total lofs : But in the cafe of a recapture, luf- '"^i ^'," ^*"** 

, - in his place. 

tice is done to the infurer by putting him in the place of 
the infured. In queilions upon policies of infurance, 
the nature of the contraA as an indemnity ^ and nothing elfe, 
is always liberally coniidered (dj. 

When there has been a capture, whether lecal or not. The infurer ii 
and the ihip has been recaptured or reftored, the infurer changes occa- 
is bound to defray all neceiTary expences which the infured capture/ 
has been put to for the recovery of his property. He is 
therefore liable for a fum of money paid by the infured 
to the captors, as a comfromife made bondjidey to prevent 
the ^ip from being condemned as prize. 

'■■'■' " » " ■ I » < III ■ « ' ' ' ' 

[a) z Bur, .696. Adm. in Tyfon v. Gurney, 3 T. R. 479. 
Vid. poft. ch. 14, § K— (^) Vid. Stat. 33 G. HI., c. 6'6, 
^ 42.— (f) Vid. ftat. 29 G, II, c. 34, ^24, and 33 G. III. 
c. 66^ J 42. Inf. clu 14, § I. — {d) Vid. X-otd Mantfeld'9 
judgnacot in Gufs v. IVith^rs^ 2 Bur, 696, 7. 

Thu$: 
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AOiipwaiwiued Tlius I — ^Thc Dutch fliip J^-rf and hcF catgo ^rcrc in- 
nircd'si«"n cn«- fuicd " At and firom S/. Ettjlatia to Amflerdamy ivarranted 
ray's flu? ; and j)«/f A propcitv, and not laden in any French port in the 

ihc owners, ;i!icr i r /» / r 

an interlocutory Wtjl IndifsJ* — In May 1 758 tJic fliip took in a cargo of 
<hcm7 agree to a fugars, indigo, and othsr French commodities^ partly out 
<x,m]promife : ^f barks, paitlv from the fliore. On tlie 1 8th of June 

Tius being done » i y ^ 

bouaJiAe, titc in- fhc failed on her voyage, and on die a7th was taken by 
fw7hw"fum*paid *" ^f^g^jft' ptlvateer, and carried into Part/mouths Pro- 
by tiic iisfured ccedines in the court of admiralty were becun in ^usntfi^ 

umlerfuchcom- f ,, , . . r 

fromife. and after many delays and citations from court to courts 

Serensv, Ruder ^^ juteriocutory Older was proncSunced, in February 1 759, 
at N. P. 1 UL for the contumacy of the claimants in not fpecif jring 
''^' what part of the cargo was taken from the fhore, uvhzt 

from barks ; and it was decreed that the goods fhould 
be prefumed French property. There was an appeal to 
the lords commif&oners of prizes, but as many caufes 
ftood before it, the market very high, and the cargo in 
part perifhable, the agent of the owners agreed with the 
captors to give them 800 1. and cofts.to obtain the re- 
yerfal of the fentence. This was obtaimed by. confent, 
and it was decreed that there was a fufiicient caufe of 
feizure, in order to give cods to the captors, and refti- 
tution was decreed to the owners. After the ihip's ar- 
rival at Atn/ierdatHj the chamber of infurances there iet- 
tled the average of the lofs and expenses occaiioned by 
the capture, detention and litigation ; and for this the 
a&ion was brought. — Lord Mansfield faid ; — «' The firft 
^ueilion is, whether this was a juft capture (a). Both 
feutences are out of the cafe, being done and undone by 
confent. The capture was unjuft. The pretence was, 
that part of this cargo was put on board oS St. Eufiatia^ 
out of barks fuppofed to come from the French iilands, 
V Ac produce 5ind tiot loaded immediately from the ihore. It is now 
ofancneray'5 a fettled point, that it is the fame thine as if they had 

country be * ^ ^ 

hrou'M from been landed on the Dutch fhore, and put on board after- 
and^uton boa*rd watds, in which cafc there is no colour for feizure. Thp ' 

a neutral (hip j ♦ 

this will be the — ' ■ ' " ~~ ■ ^"'^ 

goods hjui been (^) This bccamc a qiieftion, on account of the warranty 
ihipjjcd frorii tbe xii?x the fhip and cargo were Dutch property ; for if the cap- 
mTporJ.' But" turp i^ad been juft, it would have falfificd the warranty. 

a f cutral ihip| HflC 
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rule, is, that if a neutral Ihip trade to a French colony, trading to an 
ivith all the privileges of a Fretuh (hip, and is thus adopted wiiUall the ad-' 
ond naturalized, it mtift be looked unon as a French fhip, ^^"^*s^* j[.*" . 
and is liable to be taken. Not fo^ if flie have only French liable to capture, 
produce on board, without taking it in at a French port ; 
for it may be p\irchafed of neutrals.— ^Tlie fe cond quef- 
tion is, whether the owners have a£bed bond Jide and 
\jprightly, as men ading for themfelvesy and upon a rea- 
fonable footing ; fo as to make the expenccs of this com- 
promife a lofs tp be borne by the infurers. The judge 
of the admiralty's order to fpecify was ijlegal \ contrary 
tp the marine law, and to the a£l of parliament which 
is declaratory of the marine law : Becaufe, if they had 
fpecified, it would be of no confequence, according to 
the rule before-mentioned. Yet the captors were in 
poflclfion of a fentence, though an unjuft one. And a 
court of appeal cannot, or feldom does, give cofts or da- 
mages which have accrued fubfequent to the original 
fentence ; for thofe damages arife from the fault of the 
j-udge, not of the parties. Under all tliefe circumftances, 
therefore, the owners did wifely to offer a compromifc. 
The cavgo was worth 12,000 1. ; the appeal was hazard- 
ous 5 the delay certain. The Dutch deputy in England 
ncgociated the compromife. The chamber of commerce 
at Anijierdam ratified it, and thought it reafonable. Had 
the whole fentence been reverfed, the cofts muft have 
fallen heavy on the owners. I therefore think the in- 
furers liable to anfwer this siverage lofs, which was 
fubmitted to, to avoid a total one," The jury found for 
the plaintiff. 

Formerly it was a common praftice to ranfom Britl/b Of ranfominf 
(hips, when captured by an enemy, by delivering to the "^ "^^ ^^** 
enemy what was called a ranfom bill, which fecured to the 
captor the price agreed upon, and operated as a bill of fale of 
the (hip and cargo to the original owners, and as a protec- 
tion to the fhip againft other cruifers of the enemy during 
the remainder of her -voyage. A hoftage was delivered tp 
the captor tp ff curq-m liim the pundual payment of thcf. 
ftipulated fum. . , 

Thi$ 
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Af^iony at com- This ranlom bill, indqiendent of the hoftage^ Mras con- 
fonseriy main- fidered as a contrad); of the law of nations^ and oblign- 
to "^ u° '**"' ^^ upon the owners as well as upon tlic captain and 

hoftage who figned it (a) ; and adiions have been often 
brought upon them in our courts oif common \arw* And 
where the (hip or goods were infured, the amount of 
the ranfom was ufually taken to be the meafure of the 
demand of the infured upon the underwriters in refpe£l 
of the capture (b). 
But it was at 1° ^^ ^^^^ ^^ Aftthoft V. Fijber^ which was an adion 

Jcngth deter* ^^ ^ ranfom bill, and came before the court of Kind's 

tinned that an - et^ - - rx^ • T 

alien enemy ' Bench in Trinity lerm 1782, it was contended on the 
any'riXic'- ^°*^ P^^ ^^ ^^ defendant, tliat as queftions on ranfom bills 
quiied by a^iwl anfe out of matter of prizfy and are to be decided there- 
fore by the jus belli, fucji queftions are not triable in any 



war. 



^11^" Vs^^'^' court of common law, but belong exclufively to the courts 

of prize. The judges of the court of King's Bench dif- 
fered in opinion upon this queftion, there was judgment 
for tlie plaintiff in that court pro forma, and the caufe 
being removed by writ of error to the Exchequer Cham- 
ber, it was there unanimouily determined, that an alien 
enemy cannot, by the municipal law of this country, 
fue for the recovery of a right claimed to be acquired by 
him in aftual war, and the^ judgment of the C!ourt of 
King's Bench was reverfed. 
A dn hv But this praSice of ranfoming (hips captured by the 

iiat. 2^ <7. lir. enemy being found to operate more to the diiadtantage 
cIJh unlawful ^-'^^ ^^r the benefit of this country, it was at length 
♦•raiijom any tliOiight proper to prohibit It altogether. And therefore 
kci. by chc cnc- by ftat. 22 G. III. c. 25. § I. it IS cnaftcd, < That it 
'"^*' ' fliall not be krwful for any of his Majefty's fubjecls 

< to ranfom, or to enter into any contraft or agreement 
* f 01 ranfoming any fliip or veiTel belonging to any ot 



{a) Si quid finguU holli piomlfcrint, eft in eo fides fenrilDda* 
Clc. Vid. Burlamaquu part 4, ch. 4, VatteU liv. 3, ch. 16, 
S 233. Grot, lib. 3, <5h. 21, ^' I. — {V) Vld. Rico^d v. Bet* 
ttnham, 3 Bur, 17 34, X BL 563. Cortm. v. Blacthume, Dott^* 
.619. 

7 his 
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' hig Majefty's fubje^^s, or any merchandizes or goods 

* on board the fame, which fliall be captured by the fub- 

* jeSs of any ftate at war with his Majefty, or by any 

* pexfon committing hoftilities againft his Majefty's fub- 

* je£ls.' By § 2. * Ay contrafts and agreements which 
' ihall be entered into, and all bills, notes, and other fe- 

* curities, which fliall be given by any perfcn or perfons 

* for ranfom of any fuch fliip or veflel, or of any mer- 

* chandize or goods on . board the fame, {hall be abfo- 
ilutclyvoid inlaw, and of no efFedl whatever.' And, 
by § 3, a penalty of 500 1. is given to the informer, for 
every offence . againft the a£l:. This ftatute has put an 
end to all queftions on the. law of ranfoms^ 

It often happens that a recaptured fliip is in a ftate to Ifafhiphere- 

profecute her original voyage ; and, in that cafe, it is the Se^-" et • °d"-m. 

intereft of the recaptors, as well as of the other parties '° *" encniy'* 

concerned, that flie fliquld be permitted to do fo. The S^^h rJe contllit 

•laft prize aft {a) has therefore v^ry properly provided, "rJiv'^'^'",,'^*;"'* 

That if a fliip be retaken before Ihe has been carried origiiui vuyjgc 
into an enemy's port, it fliall be lawful for her, if the 
recaptors confent thereto, to profecute her voyage j and 

it fliall not be neceffaryYor the recaptors to proceed to Andtherec»p- 

adjudication till fix months after the recapture, or till Ibiiged'l ^^'o? 

the return of the fliip to the port from whence flic cecd to a<^judi- 
^ ., , . . fy '11 cjtion, rill after 

tailed ; and the maiter, owners, or agents, with the Cm, month , or 
confent of the recaptors, may difpofe of their cargoes ^^^^ •■«'"»» «^"* 
before adjudication : And in cafe the veffel fliall not re- 
turn to the port from whence flie failed, or the recaptors 
fliall have had no opportunity of proceeding regularly to ' 
adjudication within the fix months, on account of the 
mbfence of the faid veffel, the court of admiralty fliall, at , . 

the inftance' of the recaptors, decree reftitut-on to the 
former owners, they paying falvage, upon fuch evi^ 
dence ,as to the court fliall, under all the circumftances 
of the cafe, appear reafonable ; the expence of fuch pro- 
ceeding not to cjiCtcA fourteen pounds.* 



{a) Sut. 33 G. Ill, c. 66, s 44. 
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Sea. 5. 

Of Lofs by petention of Princes. 

BY the terms of the policy the infurcr is anfwcrable 

for all lofs occafioned by ** arrcjls or detainments of all 

•* Ungs^ princes^ and people^ of 'what natron, condition^ or 

*«« quality foever." Under thcfe words, which are nearly 

the fame in the policies of all the maritime countries of 

Europe, the infurers are liable for all loffcs occafioned by 

arrefts or detention by the authority of any prince, or 

public body claiming to exercife fovereign power, under 

what pretence foever. 

AViiat (hall be As if the fovcreign of the country to \yhich a fliip 

^"ctmirn*^ belongs, or any other fovereign, not at war with him, 

princcf « from motives of neceffity, not of hoftility, arrcft the fhip 

either fingly) or together with others in the fame port 

or haibour j this is a detention of princes (a). 

Difference be- Hiere IS an obvious difference between capture and 

lid arrcft of* *"^ft ^f princes : The objeft of the one is prize ; Aat of 

prioccf. the other detention, with a defign to reftore the fhip ot 

goods detained, or to pay the value to the owner. And 
though neither of thefe fliould be done, ftill it muflt be 
confidercd as an arreft of princes, becaufe the charaftcr 
of any adion depends on the original defign with which 
it was done. 
If a (hip be de- "When a fhip IS detained in a port after a declaration 

'^lr*'brc"jSnr ^^ "^^^^ ^^ *^^^ ^^"^"8 of letters pf reprifalj this more 
out; this i9 (<>/ - refembles a» capture than a detention, and gives the in- 
jtit! ' Cured aq immediate right to abandon, as for a lofs by 

•capture, even though no cor\demnation be pronounced, 
and though the Ihip be afterwards reftored {t). 
An arrcft of Ah arreft of princes may be at fea as well as in a 

l!tk^llwl\izt P^^ °^ harbour, provided it be done from public he- 
in port. ceflity, not with a view to plun^ler. Roccus (c) mentiorfs 

(a) Vid. Le Guidon, ch. 7, art. 6, and ch. 9, art. 6 and 
. 13 ; Valin, torn. 2. p. 416.— (3) Vid. Potbie/'f h. t. 0. ^^.-^ 
(c) h. t. n. 6q. ' " 

the 
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the cafe of a Genoefe fliip laden with com, which was Seizing a com 
feized at fea by the Venetian galjies, and carried into tne relief of a 
Corfu, where there was a famine at the time, and there P'"*" ^"^^""ff 

-' ' ' under a laramc, 

fold and paid for. — ^The infured inftituted a fuit in the " ^^^y »" "»"cflt 
Rota of Genoa againft the infurers, and infifted that this a capture* 
was a capture for which they might abandon. The in- 
furers anfwered that this was merely a detention of princes, 
the objeft of which was, not to capture the fliip, but to 
purchafe the coin which the neceffity of the public re- 
quired. Diverfto fa5ta fuit, non ad capiendam tuivim, fed 
ob publicam utilitatem grant confequendi caufd. Licuit fru^ 
menta accipere, foluto pretio. — ^This was held to be a good 
defence.' 

And vet, if a neutral {hip be arretted at fea, and car- But if a neutral 

.. , . ' , , . r 1 1 If be taken at fca, 

tied mto a port bdongmg to one 01 the belligerent powers, under pretence 
under pretence that flie belongs to the enemy, or that '^^'^^ ^^ '' ?". 

* ^ ° "^ ' enemyi this it 

(he is laden wij:h enemy's goods ; this muft be confi- a capture, 
dered as a capture, becaufe it is done as an acl of hojiility ; 
and the fliip's being afterwards reftored, will not change 
that which was originally a capture into a detention of 

princes /^^^. — But in the cafe of Saloucci w, yohnfon^ al- fflhe be unlaw- 

ready particularly mentioned (bj, the court of King'^ der'^cir^c^.h^ 

Bench determined, that the refufal of a neutral to fub- fliecom-niticd 

mit to a fearch by a Spanijh fhip of war, and refilling gamft the law of 

with force, wds no forfeiture of the (hip's neutrality ; and "a^o"'' ; fh»« " 

. ' -^ f , . an arrclt of 

that the fliip being arretted and carried into Spain for princes, 
this refiftance, the infured was intitled to recover againft 
the underwriters as for ** an improper detention.** And 
though it has fince been determined, both in the court 
of King's Bench and the court of admiralty, tliat re- 
fitting ^ fearch is a lawful caufe of capture and confif- 
C2rtion(f), yet the above cafe of Saloucci v. John/on, may 
neverthelefs, I conceive, be confidered as an authority to 
prove that if a neutfal (hip be unlaiufuUy arretted and 
Retained by a belligerent cruifer for any pretended offence 
againft the law of nations, tliis would be a detention of 
princes. 



■^i^" 



(a) Ernrig. torn. i,p. S37.-^(^) Sup. SOi.-^ic) Sup. 30^- 
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But it a (Wip b« 
feircd for n.«vi- 
gating ffgatnft 



An •mbargo it 
the moft fre- 
quent caufe of 
ttcicntiuB. 



But if a {hip mifcondu£l herfelf ; as by navigating 

againft the laws of a foreign country, which flic is bound 

th. laws of a fo- ^Q obfcrve, or for not payinfi: cuftoms, Sec. and thcrcb .' 

rcign ftate ; thu ' t< ; 6 » 

jupotadetcn- fubjeft hcrfcif to fcizurc OF confifcation ; this (hall not- 
tionof princct. ^^ dccmcd a l6fs by rcftraint or detention of princes {u) ; 

though, perhaps, it may amount to barratry of the maf- 
ter {b). 

The moft frequent caufe of detention i^ an embargo, 

yrhich is a proclamation or order of ftate, ufuaUy iflued 

in time of war or threatened hoftilities, prohibiting the 

departure of Ihips or goods from fpme or all of the ports 

of fuch ftate until further order. An embargo laid on 

fhips and merchandize in the ports of this kingdom by 

tirtue of the king's proclamation, is fti^iftly legal, when 

the proclamation does not contravene the ancient laws, 

or tend to eftablifh new ones ; but only to enforce the 

execution of fuch bws as are already in being, in fuch 

manner as the Kling (hall judge neccflary (r); 

This, wbetiier . But it is nccdlcfsj in this place, to enlarge upon the 

Ug«i or not, i« a ^\rA^^ q^ our owu fovereign, or that of any other, to lay 

<.cicnt»on withiB o ' ^ . , '' ... 

the policy. embargoes. For whether an embargo be legally or ille- 

gally laid, the injury to the owner, by the detention of 
his fliip or goods, is the fame ; and the ihfurer is equally 
liable for the lofs occafioned by it. 
The word people By the word people in the policy i§ not to be underftood 
in the* policy any promifcuous or lawlefs rabble that may be guilty 
or nation, not a of attacking or detaining a fliip : The following cafe will 

wbble.^ '**'**^* ^^^ ^^^ ^^ mean$ a peopfe \ that is, a nation in its col- 
left ive and political capacity. 

A cargo of co^n and coals was infured from Tou^hall. to 
SUgOf in Ireland.— The. firft count of the declaration, in de- 
fcribing the lofs, ftated tliat the fliip, by ftrefs of weather, 
was forced intp Elly Harbour \ where fhe was, with force 
and violence, attacked, boarded, arretted, and detained, 
by people tjD the plaifjtjff unknown j by reafon whereof the corn 
was wholly loft. In the fecond count it was ftated that 



A fliip is forci- 
bly feiaed by a 
tumultuous rab- 
ble : Tlus is a 
lofs-bv pirates, 
but not by de- 
tention of a 
people. 



Vejbtt V. iMjh^ 
ing/on, 4 T. R. 

78^. 



(a) Per. Lord Commifiioner HutcVms, 2 Vem. 176.—? 
(b) \\i, Saloucci v. Johnfon, fup. 30I. — [c) 3 Inft. 162, 
^ Mod. 177, 179, I BL Com. 270. 

the 
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the (hip being in Elly Harhoury was with force and vio- / 
lence attacked and boarded, feized and taken, by cer- 
tain pirates to tlie plaintiff unknown, whereby the com 
was wholly loft. — The policy was in tlie ufual form. — It 
appeared that the fhip was, forced by ftrefs of weather 
in1;o Elly Harbour ; and there happening to be a fcarcity 
of corn there at the time, the people came on board the 
fhip in a tumultuous nianner, and would not leave her 
till they had forced the' captain to fell all the corn at a 
cettaiil {irice, except 16 tons which was fpoiled by the 
ftranding and thrown overboard. The fhip afterWsffd^ 
atrived al hef deftincd port, with the coals. The court 
determined that this was a capture by pirates, and not 
a lofs within the meaning of the words arrefts, &c. of 
kings, princes, and people. — Lord Kenyoh faid thd word 
people meant the ruling power of the country, Mr. Juf- 
tice Buller faid it meant xht fupreme poioer of the court* 
/f*j, whatever that might be. This, he faidj ap- 
peared by another part of tlie policy ; for where the 
wrongful adls of individuals are mentioned, they afe dc- 
fcribed by the names of pirates, rogues, thieves. Then, 
having fpecified all the individuals againft whofe afts the 
infurance is made, it fpecifies thofe occafioned by the 
afts of " kings, princes, and people of what nation, con- 
dition or quality focver ; which muft apply to " nations," 
m their coUedlive capacity ^/»^. 

if a Britijb fhip be arrefted or feized by the authority If* fliJp be 
of the jBr/Vjfi government, from ftate neceffity ; this fhall rhoikyjfthc 
be a detention vi^ithin the meaning of the policy, for which ^''"i^ govcm- 
the infurer is liable- /^^^. detention within 

the policy. 



(a) RoccuSf (hi t. n; 54), in the following paflage, feems to 
interpret the ufus^l words of the policy in a larger fenft than that 
to which they are here reft rifted : — SI merceg captae a poteftate, 
feu judice juftitidm adminiftrante in illo loco, aut a populo aut ab 
alia quacttnque per/ofictt per vim, abfque prctll folutione, tcnentur 
aiTecuratores folvere aeftimMlonem doniinis mercium, fada print 
per dominos mercium cellione ad benefrcium afTecuratorum, pro 
rccuperandis illia merclbus, vel pretio ipforum a capicntibus.— 
{h) Vid. Emerig, toni. I, p*54X. Ord. de la mar. h. t. 52. and 
yalin, torn. 2, p. 134. 

Ff3 As 
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A BrWfifi'tf \% As, where a fliip w'as infurcd, " from her arrival at — 

maicn^ and con- ** in Jamaica^ ana dunng her vopge to London : -^An 

fi^-ftip by*tbe einbargo was hid on the fhip by tlic government, who 

fovpTt.mcnt afterM('ards feizcd her, and converted her into a fire fliip, 

there : It fccms , m y t nm tV 1 

the infurer is and offered to pay the owners. — 1 nc queition was whfe- 

*"^J^; ther this would excufe the infurers. Lord C. J. Holt 

Cram v. Younfr, feemed to be of opinion that it would not ; and that this 
Ray. 640, 6Wi. was within the words detention of princes^ {5V. • But he 
^^ gave no abfolute opinion, becaufe the caufe was re- 

ferred. 
Ifa(hip,infured So, if a fliip be infuTcd ^* at and from*' a given port, 
cert.itit po t, he a detentK)!! by public authority, m that port, is a deten- 
^Irtrhislsan' ^ion within the words of the policy. For the words of 
arieii withm the the policy being liirgc enough to cover this rifle, nothing 

but fome exprcfs law or ufage to the contrary can ex- 
empt the infurcr (a}» 

Thusc 



(a) Some doubt feems to have been entertained on this point. 

Roccus, n. 65, fays, " Regis et principis fadiim connuraeratur 

inter cafiis fortuitos ; idco, (i rex et princxps rctiiieant navcin 

oneratam frumenta afportarc ad locum dcRinatum, teRenturafTe-. 

citratores." I'his paiTage, and that which precedes it» plainly 

(hew that the author meant a detention by the power under 

whofe authority the (hip was to fall. Le Guidon, c 7, $ i» 

treating of abandonment* fays^ that the infured may abandon/ 

" quand il advient du totit ou dc partie, ou bien avarie qui 

excede ou endommage la moiti^ de la marchandife, quand if y a 

Pri/e d^amls ou d*ennemii^ arret dc prince, &c.'' The ord. dc 

la mar. h. t. art. 52, contains thefe words. /' Si Ic vaif- 

feau 6tDit arr6t6 en vertu de nos ordrcs dans un des port» ce 

notre royaume, avant le voyage commence, Ics afTureurs^ne pourrout, 

a caufe de I'anett faire I'abmidon dc kuts efiets aux afTureurs.'^ 

Vedin, commenting upon this article, (vol. 2, p. 134)9 difiin- 

guiftics the arreft of a foreign prince, from that made by order 

of the King of France \ he alfo diftinguiflies an arrefi in the 

port of loading, from an arreft in any other port of France, 

where the fhip happens to put in ; and he fays that only in- the 

latter cafe an arreft by the King is a ground to abandon. But 

Pothier (h. t. n. 59), and after hrm, Emerigon (vol. i, p.'54i)> 

rejeA thefe diftiaftionii, and maintain that the words, ** avant U 

voyage commtnce^^ mean before the rijk is <;ommenccd ; and that 
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'Thus:— An infurance was niade oh three fliips, Aie^ A neutral fliip 

•, t rr- 1 • n o *"" ftorci arc 

aelaidey Adele^ and Victory their ftores, &c.: Upon two infuredfl/««^ 
of tliem, <^At and from V Orient r and upon the {^/.X^^i;;! 
third, "At, and from, and after, her arrival << at JL' On- bargo is there 
ent ; and upon all of tnem, « To all ports, leas, and enemy. ThUU 
<* places whatfoever beyond, and on this fide, the Cape. pJincw.— And 
^* fi/ Good Hope and C^^^ /fcr/t, on the fouthern whale *^ ***' embargo 

t/-i/*n «i '1 11. continue, the 

*« and leal filhery and triade, and until their arrival back infured may 
^ ai VOrietttr—kn aftion being brought on this po-, r«u^^^^^^ 
Key, the lofs was ftated in the declaration to have hap- ^<>^*^ '^^•• 
pened by the fhips, their ftores and provifions, being, by j^t^teh v. £«//>, 
the authority of certain perfons cxercifing the powers of ^^'^l^"^* 
government in JFrancey at Port Louis with refpeft to one, 
and at V Orient vnxh refpeft to tlie two others, ttrrefted 
And rejlrained from further profecuting their voyages. — 
The Adeleide failed from V Orient on the voyage infured, 
but was obliged to put back by ftrefs of weather, into 
Port Louis ; and on the 5th of February 1793, while flic 
lay there, the Adele and Vi^or were preparing for their 
voyages, and before the necefiary paiTports and clearances 



if the rific be commenced before the arrcft, the infured may 
abandon, upon an arreft eren in the port of loading. Le Guidon t 
however, (ch. 9, art. 6), contains thefe words. " Si le prince 
arrift-e le navire, comme s'il s*cn vouloult fcrvir ; s'il avoit affkirc 
de portion ou de toutela marchandife; s'il ne teut penhettre-ai))c 
navires de fortiv* qu'en fiotte, ou redoublcment d'^quipage, ou 
s'il prcvoyoit a. plus grand danger Ics arrcftans pour quelqu^ 
temps, PafTureur n'cft en aucune indemnitc quand telle chofc 
avient dedans le meme poVt, pour ce que cc font des dangers d^ fa 
terre, prbcedans du vftulolr du prince."— Upon this palfagc of 
Le Guidon^ Falin (ubi fup.) obferves, that whatever may be tKc 
King's motive for ftopping the departure of a (hip, the infiifer 
has no right to abandon, but mitil wait till the king has with«- 
drawn his orders, and it may be confidered as one of the extr4<- 
ordinary and unforefeen events by which a voyage may be pro- 
longed beyond its ufual time. ILord^MMnifieldf in Gofs v, 
JViihersy 2 Bur, 6<)6, ftemsto have adopted the do6lrfric-a8 Ia«l 
down by Rcccur, ai)d followed by Potiia: ivAEmerigOn ; namelf , 
that the infured^may' abandQn in- thie cafe of a mere arreft, or 
an' embargo, by any prinoe. Vid. pod. chap. 1 41 oa Abandonment. 

F f 4 QDUld 
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could be obtsaned> an embargo was laid on all vcflels in 
thol'e ports. The Adelaide was brought back to V Orient^ 
the periihable ftores of all three fliips were foId> and the 
ihips themfelve^ with the reft of the ftores^ remained 
at U Orient under the embargo^ which ftill continued on 
all fli'ps, deftmed for long voyages. The Adile and ViSor 
fiai. I entered outward upon their refpcftive voyages, wheathc 
c.nbargo came ; and that alone prevented them from fail* 
ing. Notice of abartdonme'nt was given to the under- 
writers, on the 27th of February 1793* and a total lofs 
claimed, and the fame repeated in Augti/l following. The 
plaintiff, who thenrefided in Englandy wasafubjefib of the 
the United States of America^ and formerly refided feveral 
years in London^ but, for fome years previous to the in- 
furances in queflion, had dwelt at U Orient j and was jointly 
concerned in the Southern whale fifhery with Mr. Berard 
a native of JFrance. tefident at UOrient, and whofe in- 
tereft was feparately infured. — On the trial of the caule 
a fpscial'cafe, ftating the above fafts, was referved for the 
opinion of the court; and it was contended on tliepart 
of the underwriters, — ift. That an embargo at the loading 
port to which the ihip belonged, and where the infured 
owed a temporary allegiance to the governing power, was 
cot a rifle within the meaning of the policy, becaufe like 
iea-worthinefs, it is a condition neceffarily implied in the 
contra£i of infurance, that the (hip may legally fail from 
Ae loading port, adly, That there was* no lofs in regard 
to the fubje£t -matter of the infurance, which iis^ on the 
fliip, &c. jdly. That the plaintiff had no right to aban« 
don as for a total lofs, under the particular circumftances 
©f this cafe. — ^The court, however,, determined in fa- 
vour of tlie plaintiff on all thefe points. «^As to iHxtJirflf 
they held, that the terms of the policy Were fufficienly' 
large to extend to thi^- cafe ; and that it was incumbent 
on the defendant to have fliewn fome cafe in which it was 
otherwife decided ; but alF the authorities^ both Englijb 
and foreign, were in favour of the plaintiff. That the 
plaintiff was not an alien enemy, but a native of Afne^^ 
rifajt then rei^dent Ml Enghnd^ ^sA tb.exelb]?e under na 
"^ » difiAflitj 
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difability to. fue in this cafe^ and the confequence of al- 
lowing this objedion, would be to render it illegal to in- 
fure the property of a Aeutral^ in an enemy's port. As 
to the fecond point, the court held that as the infurance 
was not only on the {hip, but on the^ftores, provifions, and 
£{hing tackle, which were loft to tlie plaintiff; and at 
the voyage Was loft in confequence of the detention Df 
the ihips, this was a lofs within the policy, and a very 
different cafe from that of Robert/on v. Envtr (j), to which 
it had been compared.— Upon the laft point, the court 
was of opinion, that the plaintiff* had as much right to 
abandon In this cafe, as in the cafe of a capture by an 
enemy *, and for this the doftrine of Lord Mansfield in 
Gofs V. Withers {b) was much relied on. 

If a fliip be feizcd after a ccfTation of arms and pre- ^ f«»«ur«> a^*^ 
limmary articles of peace are ligned, this Ihall not be tiiittes ; is tn 
deemed a capture, but only an arreft of princes* ""^"^ °^ prinws. 

As, where the plaintiff had caufcd himfelf to be infured A" ^V6* *'P 
^* on the Prince Frederick from Vera Cruz to London^ in^ Spuniardx, and 
*« tereji or no interejly free of average, and without bene- 4^^010*^011 
^* fit of falvage." — The Aip wis afterwards feized by or- of war; But 
der of the Viceroy of Mexico, and the Spaniards, having this was after a 
taken out the South Sea Company's arms, and made feve- ^^^^^^onoUrmi^ 

* ' ^ ^ and preliminary 

tal alterations in her^ turned her into a (hip of war, and articles of peac« 
fent her as commodore with a fquadron of men of war fhip having beci^ 
to the Havannahj there being a war at that time between ^**,'*[,*,!Jd *n^* * 
England and Spain ; and Gibraltar was adiually befie^ed ^o *>« « c»p- 

* o tuff but only a 

by the Spaniards. — In an a^ion on the^ policy (</), the de- detention of 
fendants proved the figning of the preliminary articles of ^" "^^*' 



peace before the feizure of the (hip, and therefore xnfifted Sfemery.Franc^^ 
that this feizure did not alter the property, and confe* her 1*73*6, 
quently the defendants were not liable: For if the pio* ^''^'(^^^^^' 



(«) X T. R. 127, inf. c. 17, J5,— (3) 2 Bur, 583, inf. c. 14, 
§ 2. — [c) This cafe, which Is found in the 4th edition of Beaauee 
But not in the 5th, U fo imperfefily reported that it cannot be 
much relied on at an authority.* Yet, being cited by Lord 
Mansfield in the eafe of Hamltou v. Mendes^ 2 Bur. 12 11, I 
thought it ought not to be paifed unnoticed here.*-(^) The 

pkiatiff itffiay be prcfumcd declared ooly upoo a hk by capture^ 

pcrty 
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petty was not altered, this infarance, made fay the plain* 
tiff without intereft, could not bind \ as nothing came 
' within the policy but a total lofs : And though there be 

thofe general words, ^^ refralnt^ or detainment of princes.^* 
— Lord C. J. Hardwicke declared that a war might begin 
without an ad^ual decbration or proclamation, as in this 
cafe, by laying (lege to Gibraltar ; that as a war rtiight 
begin by hoftilities only, fo it might end by a cefiation of 
arms \ and thefe preliminary articles being figned before 
the feiiure of the ihip, and there being a cefiation of 
arms, he thought the taking of the fliip afterwards not to 
be a taking by enemies, unlefs the jury took the capture 
to begin from the time the South Sea arms were taken out» 
which was before the articles : That fuppofing the fliip not 
taken by enemies, whether the detention for near a year 
was, in this fort of policy, viz. intereflor no intere/lj a deten- 
tion within the policy ; or whether in fuch policies, the 
infurers are ever liable but in cafe of a total lofs y and if 
fo, the fhip being afterwards reftored, he direfled the 
jury to find for the defendants, which they accordbgly 
ilid. 



Sea. 6i 
Of Lofs hy Batrafrj. 

Barratry defiind. BARRATRY, (which is deriyed from the Italian verb 

barratrare^ to cheat), may be defined to be, any fpecies 
of fraud, knavery, deceit, or cheating, committed by tlie 
mafter or mariners, whereby the owners fuftam an injury ; 
As by running away with the fhip, wilfully carrying her 
out of the courfe of the voyage prefcribed by the owners, 
finking or deferting her, embezzling the ciargo, fmugglmg, 
or any other offence whereby the fhip or dargo may be 
fubjefted to arrefl, detention, lofs, or foxfeiture {a) : ^ar* 
ratry, in fliort, comprehends every fraud that may be 
committed by the mafter or mariners againft the owners; 



{a) Vld. Saloucci v. jfohnfon^ fup. 30 1. 

and 
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and therefore, where the breach afligned in the declara- 
tion on a policy was, the lofs of the fliip, " by \h& fraud 
and negligence of the jnafter/' it was determined that this 
was afufEcient averment of a lofs by barratry {a). 

At Anifterd'aniy Hamburgh^ Middleburghy and (bmc other Whether infu*- 
maritime towns, infurers are, hy pofttlve la^v^ made refpon- mry^oMght in '^^ 
Cble for the bairatry of the maRer and mariners (*). ""ermiucd,^ ' 
At Rotterdam the owners of (hips are prohibited from in- 
furing againft the barratry of the matter whom they thcm- 
felves appoint. But tlicy arc permitted to infurc againft 
his n«gle<aj againft the barratry of the failors, and of 
fuch matter as may fucceed to the command in foieigrt 
parts without their knowledge, upon the deceaie or ab- 
fence of the matter originally appointed (r). 

Lord Mansfield thought it extraordinary that barratry 
{hould ever havecrept into infurances, and ftill more that it 
(liould have continued in them fo king^ thus making the 
underwriter become inifurer of the condu£l of the captain 
whom- he does not appoint, aitd cannot difmifs, to the 
owners who can do either {d). 

Roccus [e). holds that the infurer cannot be made liable 
for barratry, if the infured be the owner of the ihip ;; 
but if he only charter the ihip, he may infure againft 
barratry ; becaufe in that cafe, the owner of the ttiip 
appoints the matter. But where the owner of the goods 
appoints the matter,, it isholden that he cannot be infured 
againft barratry (/). 

In Ftana the infurer was formerly anfwcrable, ipfojure^ 
for the barratry of the matter {g ). But, by the ordinance 
of the marine (^), thil liability^ is confined to cafes^ 
where the policy exprefsly includes barratry j and Emeri* 
g0i (i) even infifts that the owner of the fliip cannot be 

*^» ■ » ■ I BMi- ■-!- mt ■ ■ ^-— _ -— -■ - t -■■■ 

I 

(a) R. Kntghft v; Cambridge, i Str. 581,2 Lord Ray. 1 349, inf. 
th. 17, § 2.— {^) a Mag, 73, 130, 215.— (f) Vid. Roccas, 
n. 27, Emerig.iom, t, p. 370.-^(^) i T. R. 330. — (>) h. t. n. 
44,— :.(y): Quando havarcirs pofitiii eft a domino mcrcium, tunc 
sfTccuratus fil)i defcet impntare qimd tdcmpragpoiitum elegerit^ 
ct aflTccurator non tenctur. Cafaregis^ difi lOi n. 14; dif. i{, 
n. 75 .•^-(i') Vid. Le (^uidoftf eh; 5, art, 6, eh. 9^ art. 8, I2.— • 
(i6) h, t. art. 28. — (i) Vol. 1, p. 369; . ' . . - 

7 infured 
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infured againft barratry of the mafteT) becaufe, he is 
himfelf anfwerat>Ie, according to the rule of the Roman 
law (ii), for the condufl of the mailer whom he employs i 
and if the owner be himfelf anfwerable to third perfons 
for the barratry of the mafter, he cannot, as ihfundi throw 
this burthen on the infurer, lyho would have an ixnme- 
diate remedy againft him, as owners to recover back the 
, fame lofs ; a circuity of action whibh the laws of nd coun- 
try would endure. 

Upon the fame principle Enierlgoh aUb holds that if the 
captain be commii&oned to difpofe bf an adventure on 
board, the mfurer of fuch adventure {hall not be anfwer- 
able for the lofs of it, occ^fioned by the fault of the cap-^ 
tain ; for this would be, to make the infur^r anfwerable 
to the infured for the faults of his own agent {B); 

But the bbje£lions to the policy of permitting iiifiir- 
:lhces againft barratry, in the cafe of the owner of thejbipi 
however well founded, do not apply to the irifurance of 
l^oods in si general Jlnfy which carries the goods of every 
fhan ^ho chiifes to put them on board ; for, in that cafe^ 
the owner of the goods does not appoint the mafter, nor 
has he any control over either him o^ the (hip. It is pro« 
bable that cafes like this, firft gave birth to the pradiceof in-s 
furing againft barratry ; and that this, in procefs of time^ 
Ivas indifcriminately introduced info all policies. 

But even in the cafe oiz particular Jhtp^ freighted entirely 
by a fingle perfon, it may in general be prefumed that if the 
infurcr does not know the mafter, or at leaft his charac-* 
ter, , it is his own fault, as every policy fpecified the maf- 
ter \ but then it is generally provided that any other per* 
fon, at the eledtioil of the infured, may go as mafter ; and 
by petmitting this claufe, to ftaind in the policy, the in^" 
furer waves all perfonal knowledge of the taafter, and 
therefore no objection can fairly be made of the want of 
fuch knowledge {c) i 



(a) Omnia fafta magiftri detet praeftare qui cuni praepofuit ff. 
.!• i» § 5> de exercit. adl. Ex delido cujufvis eonim qui navis 
navigandae caufa in nave funt datur zBXo in exercitorem, id. § i. 
^'{b) Eftung, torn. I, p. Z1^,—{c) Vid, Ro^m^ b. t. n. 27- 
Cowp. is$. Vidfiup. an. 

And 



Chap. XIII. 5 6.] By Barrairy. 445 

And though barratry cannot properly be called a peril 
pf the fea, becaufe it does not arifc ix marina tempe/latts 
difcriminey yet it i§ a rifle, and a very great one, incident 
to fea voyages, becaufe merchants aye obliged to confide 
^eir fhips and merchandize to the care of mariners, who 
may fometimes fo far forget their duty, as to betray the 
great truft repofed in them. Unjefs, therefore, the mer* 
fchant could be proteiled by infuring againft this rilk, few 
men of fmall capitals woiild expofe themfelyes to it. For 
this reafon ^he law, with us, permits even the owner of 
the fbip to be infured againft the mifcondu£l of the cap- 
tain and crew, though they aye his own agents, and the 
perfons of his own choice. 

If the captaii> be the infured, no agreement pn the part of ^^^ captiin 
the infurers can make them liable for barratry committed ™*y ^ »n*w«# 
by himfclf (^») ; but they may be liable, in fuch cafe, for ratryofthc 
the barratry of the failors, in which he has no part (^). **'^°"' 

Still, however, it muft be oymed that cafes fometimes 
pccur which tempt pi^e to think that it might,' perhaps, 
be the wifeft policy to impofe fome reftraint upon unqua- 
^fied infurance^ by ov/ners of JhipSy againft this fpecies 
pf rilk. It would iit leaft have the efFe£t: of making 
them more circumfpe£): in the choice of the perfons tp 
whom they confide fo great a charge. 

Valin (c) and PothUr (rf), (adopting the do£irine of Le ^hat fliaii be 
Guidon («),) hold that barratry comprehends every fault, ei- ^««™«d ^^^'^ 
ther of the mafter or mariners, by which a Ipfs is occafioned^ 
whether arifmg from fraud, negligence, unftilfi^ncfs, or 
mere iniprudencc j and \n this fenfe it feems to be undcif- 
ftood in the French ordinance of the marine (/), 

But with us, no fault of the mafter pr mariners A Hevtatlon not 
amoimts to barratry, qnlcfs it proceed from an intention XwA^'x^ltiT^ 
to defraud the owners of the Ihip {g). Therefore if the bamtiy. 

_i r I ■ r ' ~7 — ' ^~— -— 

i^a) Lt Gmdofiy ch. 15, art. 4; Valin^ h. t. art, 27, p. 75 ; 
Potbier, h. t. n. 65.— ^^^ Emerig, torn., I, p. 371.— (^J On 
art.a8, h. t. torn, i, p> 79.-»-r(<^) b. u n. 65 .'-*(^) Ch. 5, art. 
6, qh. 9, art. i, 8.— (/) h. t. art. 28. •^(^) Nonomnis navarci 
ful^a eft barataria^ fed lolum tuoc ea dicitur, quando com- 
i»ittiti|r cum prseexidenti ejus machinalione, et dolo prae;or<- 
^n<(to ad cafum. Cafaregis^ dif. i, n. 77, 

" matter 
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jnaftcr, fxom ignarance^ unjkilfulnefs^ or .from any motive 

which IS not fraudulent depart from the proper courfe 

of the voyage j this will be a deviation which will avoid 

the policy, but it will not amount to barratry. 

In a voyage from Thus :-r— Goods were infured from London to Jamaica^ 

Undf^n to 7«i- jjjd \x, appeared th^t the captain's inftruftions were to 

XAxxs lufo hi& proceed immediately to Jamaica : But after the ihip had 

when 'he Vi ICO- clcared the . Channel^ (he was carried by currents and 

vers hit fitna- other caufes, out of her reckoning, till ihe was found to 

Bcerirtg dnc^iy be between the Grand Canary and Tenertffe. From this 

for 7'"^''''*'^ fituation her direft courfe to Jamaica was to die fouth- 

wKZx% up tor an •/ 

ifland out of wcftj inftcad of which, the captain bore up for Santa 

fliar courfe : t n \ •• 

Thi* ii a devia- CrtiZy to the iiorth-weit about 30 miles, where ihe came 
whboutany"*^ to an auchor. There, an embargo was laid upon herj 
fraudulent in- {qqxi after which, iiews arrived of war having been de- 
Ufratr/. clarcd between Spain and Great Britain, and the ihip and 

j,^ ^^ car^o were feized and condemned as prize. — ^In an aAton 
Fx. Affur, 7 on the policy, the declaration contained two counts i one 
' ^ ^' for a lofs by capture, the other for a lofs by hat-ratry. And 

it was contended on the part of the plaintiff, that he was 
n^ceflarily intitled to recover on one count or the other ; 
Qn the firft^ if there was no deviation ; or, admitting that 
the lhip*s goin^ to Santa Cruz inftead of proceeding to 
Jatnatcoj after the captain knew witli certainty where he 
W31S, w^s a deviation, ftill it was a wilful deviation bj 
jhe captain, againft his inftrudions, merely to procure a 
temporary refreftiment, and no benefit to the owners, 
and therefore an aft of barratry.-— Lord JTip^ijwf/, who tried 
the caufe, faid^ that it could not be barratry, widiout a 
jfra^dulent purpofe in the captain at the time ; and with 
that direftion he left it to the jury, who found ** that 
** the captairf's going to Santa Cruz was a deviation, and 
' f* was owing either to ignorance or fometihiiig cife, but 
** that it was not fraudulent f*' and they accordingly £buiid 
for the defeiicjajjts.— Upon a motion for a jxcvr trijil, the 
court were clearly of opinion ihat the2:e mui^ \^frau4 to 
conftitute barratry \ and 9s die jury had es^refsly nega« 
tived fraud, there could be no barratry. — Mr, Juftice 
LaivretJce i'Siid he knew of no cafe in which it is faidthat 
the a£t of the captain is barratry, n^erely becaufe it is 

againfl; 
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againft the intereft of the owners ; it muft be done widi 
a criminal intent ; That, in this cafe, the jury having nega* 
tived fraud, had negatived criminality in the captain; 
and therefore this was not a barratrous deviation. 

In France^ if by the policy the infured be protefted Whether lan a. 
againft the barratry of the mafterj the underwriters arc njittcdbythcfcf^ 
anfwerable for the mifconduft of the mariners alfo ; be- p/rtiSl*lL"n^ 
caufe the word mailer (patron) comprehends all the per-^ againft the wUl, 

---",,- • i" /I . . of the captain. 

Ions on board who are m the Ihip s pay {a). Our po- 
licies are more explicit, and diftinftly fpecify barratry of 
the mafter and mariners. I fliould conceive, therefore, 
that with us, as in Prance^ the mariners may commit bar- 
ratry, without the concurrence of the mafter, or againft ^ deviation oc- 
his will. In the following cafe, however. Lord C. J. cafioncd by the 

, . . 1 . t t dilobcdiencc of 

Lee^ at nijtprius held, that a deviation to which the maf- the fcamcn, has 
tcr was compelled by a very daring a<3: of violence and ^l^^^ barmiy^' 
difobedience on the part of the feamen, did not amount "n'«f* '^ be done 

* 1 r 1 n • rt ti ^'^^^ intent to 

to barratry, becauie the ihip was not adtually run away defraud the 

ivith in order to. defraud the owners. owners. 

That was the cafe of a letter of marque, infured for a A letter of- ' 

voyage " from Brifiol to Newfoundland.'* — She failed with ^dcJ^ncafc^ 

exprefs orders that, if {he fliould take any prize, flie ^^ .^°^^d V^"^* 

* ' . - ' * a prize, to fend 

fliould neverthelefe proceed on her voyage, and that fome it home, and 
hands fliould be put on board the prize, and fent wit^ it voy"gc;Tut di« 
to Brifiol. — A prize was taken in the courfe of the voy- n»2^ft<^»" bcjng 

'' , ' • compelled by the 

age J and the captain ordered fome of the crew to carry faiiors, re- 
fhe prize to Brijloly while he proceeded on his voyage : ,|Jg prij^g . y5,j. 
But the crew oppofed him, andinfifted on his going back, " ""^ barratry. 
though he acquainted them with his orders 5 and he was mton v. Brog- 
forced to fubmit, and on his return, his own fliip was $up.4i3^ ^* ^ 
taken* — ^The underwriters infilled |:hat this was a devia- 
tion which difcharged them. — ^The plaintiff contended 
that it was barratry.-'^But Lord C. J. Le^ was of opiniop 

I I f ■— »M»—I ^^M<»M>^— ^1— W>>— ^yi— — ■■ ■ " " ' " I ■ »■ I !■ ■! . 11 .. 

I • - - 

^^ « 

^a) Lef %fli|reu^,ne i^ppodeot pas dfis mifaits des marmicrs^ 
k mQios que {»^r 1^ ppUce \\s nt fpient charges de I^ baralterie du 
patrjoH. Le mot patron comprebeod ici tous ceuz qui font aux 
gages i^u navirc. Emri^.t. i, p. 381, 2. Vi(|. Valine t. 2, 

' ?• 3- ■ ■ ■ 
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And yet if the 
captain ciuife in 
queft uf prize, 
I'ontrary ui Wis 
orders, tbis is 
))4rrMtryy though 
done fur the be- 
nefit of the 
Qwncr5 3S well 
as the crcvy. 



JUfft/i V. Byrcntf 
^ T. R. 379. 
Sup. 195. 
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run zw9kj yoSxinjr4ti:t^ji^md4heieftvntU: NeMiet was 
it a cafe of^ jvil£iil JcTO|9(utf tnifepEiltviiirif^^-ficMifitaied 
bf tbcfoioe tipoB vbemafior whidi hr cdiild«««i^ fisdft, 
»iid. tbeiefbi^ excufed by> die neceffity** -'9i&'4|tA»^ccs 
were tlieiefore bcld to be^miMrerable) 41^ dicf plamCiiRltad 
avcrdid, ... ^\ ..*:;?* • 

The learned judge who tried thk eteiikr -tfid w^(> ^a» 
in. general ainailerof aU Uieldamiiig of hb'tmkeb^&e 
fubje£b of infuraoce, feems to Mve thought t]iijfr€jb^il% 
fl&ortof joanoing ^way with the fliipf wntK^in^tH^ ^^rf^- 
fraud the owncrsj amounted to <>arratfy..***'W1i«ft%dft5p- 
mendidiAthat cafeiif^s butonedegree fiiort 6)3\ iJWtt^ii c, 
In the. fdtowing c$ife whidh we have alrea1$^^ol£iiflbh 
to xnentibn, .the ccnduft of the nrnfter %:B(ffe ^mS hp 
be barratry; thfirugh certainly much more v^Sdm^^^^^ 
of the faiiora in the abovecafc. */- ' 5'>^:45»5m«f^ 

• ' A fliip was chartered for a vopge itotk l,{v?l^/^ xKe 
'Sahdmas'mA\nf:\^ and'onKct return *fr<ift?thp 
rfw, *Iettfert of marque were ta^cn oii^ixl^^ 
entice feaihen to' enter, bill without ^Ihe ^cc< 
mentsto give them v^M\\'^^^qnd nvtthut.any^ tm 
cruijiis' in giiefl ^ pYizes-; 'and it was' a paft'*3r ms wntteh 
4nftruaionsi before he fail^d,.1:d pAceei to ^»'"^'?«3S}4^ 
all cxpeAitJon; A' few 'drfys kftfer, the 'Hm^ ^^^^^^Ht 
ever, the captain, wi£h the concurrence of ^e maiontv 
t)r the leamen, determined to crvife for j>nzc5 ; juia he 




^idmrrattyV i^'tfie'iiar^e'* of 1JiinfeI?triai?/^2l^^ 
during iiis-ftay 'there Ms fliiy-^j^Mndfecr ^ 

loflS? He- dkcilea that the -fcrtiififtl ftoul^; 
^hei in- theiog-fiodk." ffi"' an a£Hori tpVec 
lofe by b^ritry, ' it wa^- ccrhtfcn^eci oil tlie par^ 
dcrWrtt^s/UatAiV could ifot be biirafry^ w^^^r^T^ 
the -^ of die captain, however reprehefiEibie in otber 



tc%e^»» was dime «^ a vk^ ^ WB0fit» not to pi^jiMKoCf 
his ovvsiers. &tt the to«rt heU ehb to he horratrf ; and 
that the ftopp»|( and jAuDdefiag die Ammc^Qxv^ va$ of 
itfeif a& ad <tf borra^y in die mafter^ kidepexideat of hi« 
takliig the prise^ this being cootrary to hk duty to his own* 
crS| and to dieir prejudice ; becauie> by the chaiter-party> 
they l»d ftipufatcd that the (hip ftotdd fail diteaiy to Tho^fr^t^fcap., 

' ^ ■ ^ ' tarn conceive 

LiverfoJf and 4bey were therefore liable for any damage that what he 
that mig^ happen in confequcnce of any witful deviation, benefit oi the'' 
And diottgh the captain might conceive that M4iat he did ©^^ncrsj yet, if 

-«i f c X *• 'It be contrary to 

Was tor tiie-benefit of the owners \ yet^ tf he afied con* hi&durytothem^ 
trary to his duty to them, it was barratry. " " barratry. 

Bg t mtty caft only be committed by the mafter and ma- Barratry can on- 
riaers^ by fome aft contrary to their duty, in the rehtton agaiDft*^hr«w«- 
Jn which they ftand to die owners of Ae (hip. it is there- *r% of thtjhify 
fore an oraice agamit them, and confeqiicntly an owner cannot be com- 
himfdtf eaaaoc com&it barratry. He may, by his fraudu- ^^-'"^"^ '^' ' 
lent coodiift, make himfelf liaUe to the owner of die goods 
<m boftidj but not for larrMtty. Neither cxti harratrf 
he cemmkrfH ;^ainft the owner, tvM Hi amftBis for 
^bo«|jh he «i9y he liable for any Io£i or damagex)ccafianed 
by iut mtfXfoinJdt of the m^ifter, to whidi he confea3is» 
yet due \% not basntry. Hodnng ismoise elear Amx tfxHL 
a nan can sever iet up as aouae an ad done by his own 
discftton M conHsiit. Tl^fe points wSl he fennd fdCly 
oftaMiflicd in die twx> following cafeSf 

In the £rft of die& cafes it appetted ihat a ihip was h%XfU en^ 
adrardzed to go to MflmfiUUt, goods were (Uppod ott ^ aX'!^ 
hoaxd hex» aind (the mafter figged a hitt of jadymgi wheror 40 MmrfHiSin 
hy he wndmttsk to go jftieight to Aat placet siid die ^*i^?bu^ 
fmb wtnmimtAt ^inm Fdrnmob^ <whcre diey were gj^'jj^f* 
lo he |al»i «)• to JlfsrySi/^ Aelore the Aiip departed J^ttgi^t 
tronlhe fone of Ziwfar, aaojdier adteitifenegot was pi^ ^!^'^Z^ 
iifliod far ipods to (kfmt L^^^ und W^^r/, and the ^^•jjf2i»e. 
plaiatiff's ag)cn)t wis told' that it was itne^ded to go to sr,»ndiiK»fra'^^ 
shofe por« Aft» and then icomeback to MmftiUiri huthe *J*^';^V' 

mfifted'that his h^j^gaiii was so go direftly to M4trJ!nlUsy ^ 

a^d hi W9bM not wifent to let her pafs by M^rfiUles ^J^^ ^^^^ 
UNr aim his iiifttraaQe.r^The flup^ however^ did pa^ by 1173. ' 
M^f^oBffi ^»A after delivering her cargo at the other 

C g ports. 
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portSy fet out on her return for Marfeilles with the plain- 
tiflPs goods i but, in her vopge thither, was blown up in an 
engagement with a Spanj/b fhip of war. The plaintiff de- 
clared as for a lofs by the barratry of the matter. — ^Lord C. J. 
Lfe told the jury that this voyage, being againft the exprefs 
agreement to proceed ftraight to MarfeilUsj feemed to be 
more than atommon deviation, as it was a formed de- 
Cgn to deceive the plaintiff; and compared It to the cafe 
of failing out of port without paying the duties, whereby 
the fhip was fubjefted to forfeiture, which had been 
holden to be barratry. — ^The jury, after ftaying out fomc 
time, returned and afked the Chief Juftice, whether, if 
the mafter was to have no benefit to himfelf by paflSng by 
Marfeilles i and went only to the other places firft, foif 
the benefit of his owners, that would be barratry ; and 
the chief Juftice anfwering. No, they found foy the 
defendant. — On a motion for a new trial, the court, after 
argument, were unanimoufly of opinion that the verdi£k 
was right : For the mafter had afted confiftently with his 
duty to his owners, and the plaintiff's agent knew of the 
intended alteration, before the goods were put on board, 
and might have refufed to ihip them, or have altered the 
infurance : That to make it barratry there muft be Ibme- 
thing of a criminal nature, as well as a breach of 
the contraft; and that here, the breach being affigned 
only on the barratrjj was not fupported by the evidence.^ 
After MiUof The Other was the cafe of an infurance effe<£^ed oh be- 

by the captauT, hslf of Hague, before he became bankrupt^ on goods 
and delivered to ^^ bj^gyj ^j^^ Rachette from London to RachelU: In an 

the owner x>t 

good*, the cap- a£li6h on this policy it appeared that the mafter, iJ^ the 
ftinic oVihc"" ipJUgaiton and direBion bf Le Grand^ the mxmer ofibifiip^ 
bmronadiu"*^ fi/f/jf nuith the Jbip and targo t(r^o\xriemx^ if^M 6f¥:xi^ 
changing the def- chclle, where tSe cargo tvas fold by the agent tf Lfe'*Glfaild: 
ftip'rand by"" ^h^ » petMoh was prefented by the.infardaf4(i^ffie''adriii. 
this contrivance falty. (tf OwVw/Zf, ftating that Lt Of^ni, ^drttittr^n .a 
difpufed of for houfc at 'RocbelUj being in Londfm w!% his ftSp, ^daih 

ot^crVf^thV ^^"^ ^f ^ ^^'^go toreturn home, apptied^^toffc*^^^^ 

fhip, and in agreed to ftipply him with goods, which' wi^ Ibicfdrf 611 

owner of the board the fhip, for accotot of Le Grand i "Yhi^^i^ftSj^tk 

bS'<Jorwith ^"^ ^^^ ^^"^^ *^ houfeof ti Grand, it'-'^i^if^fif 8fe- 

the coDcuneact tWCC$ 
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tweenhim. Le Grand^ and the captain, tHat'Ae bills of of the owner, ii 

' * not barratry. 

lading fliould not be delivered to L^ Grand but at RocbelUi 

after he fliould have paid the amount tb the agent of ^^^^^^^^^''' 
Haguey in good bills, and, iii default, that thfc good^ Ht^iutM.Bwr^ 
(houlil be received by Hdgue^s agent for his account, free 323! 
from freight, &c^ : That the captaiii accfordingly deli- 
vered bills of lading to Hagae^ who forwatded them, to- 
gether "NArith the^ contraft, to his agent at Rochelky with 
orders to receive the goods on the arrival of the fliip, or 
deliver them to Lt Grand if he fliould fulfil his agree-^ 
ment. Tfliat,' upon the fliip's arrival at the harbour of 
RdchelUy Le Grand went on fliore, got fecretly into the 
town, where, having confulted with his partners how to 
elude the precautions taken by Hagne^ returned on boards 
tmd got the captain fraudulently t6 fign othet bills of lading, 
by which he irefetVed to himfelf the liberty of putting into 
Rochelle or Bourdeartx ; and by means of the falfe bills df 
J^dingi and by the contrivance of te Grandy the goods weii ' 

their? pUf , into the hands of Le Grand's agent. That 
Ha^u/^ ag^ht on Heating of this, applied to thfe houfe of 
l^ (^ratid^ whp gave him iills for. the whole amount, bu^^ 
whigh were afterwards. diflipnoUrcd j and thereupon the 
ageot ittach^d the ^rat^o in the bands of the feveral perfons 
who hdd it : That the houfe of Le Grand having deli- 
vered, a faife. account to their creditors, a teleafe was 
granted dicni frpm all attachments and executions, con* 
firmed by the JParlianlcnt of Paris, with an injun£lion 
to a^'J)er(5ns aqreftmg tlxeir goods to reflore then},: Xbatj . 
m tq^feq}ie;:|ce p£ this petition, the court of a^n^jbraJity a^ 
Ba^rcjl/eaufc, 4^??d ^^' ^^', ^^Pt^^ ^^. Z^^^^^ « 8^ barra^^ 
i(i^^\v^ iigned. falfe .bills of .la4ing, mo^rd^r to chapg? 
i^g^vfiyagei ^^4 carry aWay tl^ goods; for ^whijch thqy 
*^ffl4S"^4^^99 r^ the galleys jSor hi^^ They alfa declare^ 
•^^nf^?4fl^lQ be^ ax^ fl^«w^//fs? in th^Jaid^ harrntry^ ST^^' 

^J)rQ^\lg^iiUo^^P(<rifdrz^Ar^ and condetfiftpd Jiim^ to the 

^^^fellSF :i%?; X^*^^^ ( '^^^^ ^^^^Y likewife^ condemned the 
!^.S(JS^ j?9A^ GtTflnd to ^2j the y^lue of thg^ods, with 
the el^tg^s^^^fC. — ^Ilpon this cafe it was coutcndcd on the 
part, of the pUintiiF^. that the fraudulent condufk of the 

G g 2 ^ captain 
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captain amoimied to barratry. — But t}ie cmirt were dearly 
of Opinion that this could not be barratry, and that the 
plaintiff ought not to recover.— Lard Mamjidd- faid>— » 
•* The fentence of the French court of admirakyy which 
declared the mafter and owtiers to have been guilty of 
barratry^ b entirely out of the qucilion : For, though it 
was a moft righteous judgment, yet it was no |>art of 
die confideration of that court, what was meant by bar- 
ratry in an EngUJh policy. Their idea of barratry wai 
xnanifeftly di&rent from the conftru£tion put upon that 
word in our own courts \ for they had found the omnier 
guilty of barratry, whicli was entirely repugnant to every 
definition of barratry which had ever been laid down ia 
an Engiyb court of juftice : — ^The point to be confidered 
ss» whether barratry, in the fenfe in which it is ufcd ia 
our policies, can be committed againft any but the own- 
ers of die (hip. It is clear beyond contradi£kion that 
St could not ; for barratry is fomething contrary to t^ 
duty of the mafier and marifursy the very terms of which 
imply that it muft be in the relation in whieh they ftand 
to the owners ef the fiip. An owner, therefore, cannot 
conmiit barratry. He may make himfelf liiible by his 
fraudulent condu£): to the owner of the goods, but net 
as for barratry. And, befides, barratry can xjat be corn* 
mitted againft the owner vfitb his confent : For though tlie 
owner may become liable for a civil lofs, by the miibeha- 
vour of the captain, if he confented, yet that is not bar- 
ratry. Barratry muft partake of fomething criminal, 
and muft be committed againfl the owner, by the ni^ft^r dr 
mai'inet's.** * « 

If the fame per- IF the matter of the fliip be alfo die owner, M^calrinist 
^wncr and raaf- cottimit barratry, becaufe he cannot commit' a fraud ^inft 
. rer. he cannot KimfelF. And evci? whcTC he has mortgagcd'^'Wand 

commit bin a- i »* k ^ ^jT^iTl^TL 

try. the legal title is in another, and he has bnlyjtKe.cflittty of 



redemption, yet he is ftill fo far theowiierihathccjmnbt 
commit barratiy. . . \ n 

Inus :*7rAn. miurancc was made on a voytfse " From 
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» 

to the W^ IndiiSy where he fo)d the ihip, %xA died in- Hirntry WoRg 
fdveiit. — An a£iton at law being brought by tly infared m 



owBtr. 



im a loft occafioned by the iarrairj pf the mq/hr^ the ua- i^^^iUZZifi. 
\derwriter brought his bit! in Chaneery for an iiijun£Hon ^«^- ^^^- «o** 
to fey the proceediiigt at law 5 fuggefting that thi mqjkr '* *"* '*'* 
*^k;^x tf^ the tkuner of thejljip: that he had> before the Toy- 
agc, cntcted into a bottomry bond to the defendant for 
300).; and though he had afterwarda» by a bill of fate, 
afligned over his int^reA in the fbip to the defendant as 
*Ji fccurity for the aoo 1., yet, it wa$ infifted that, in 
equity, the captain was ilill to be confidered a$ the own- . 
cr of the Aiip, though in a court of law, the legal title 
would be looked upon to be in the defendant ; and th^ the 
pwner of the fhip <iould not, either in law or equity, be 
guilty of barratry! The tnahers of fa£^ being admitted* 
an injunction was moved for, on the principle that a mort- 
gagor is to be Confidered in equity as the owner of the 
'thing mortgaged, and that tiie mafter being owner^ 
'coutd not be guilty of barratry. Lord Hardwkh C. 
granted the {njunOipn.'— He faid,— ** Barratry is an aft 
of wron^ done by the mafter againft the ihlp aiid goods; 
and this bting the cafe of a fhip, the queftipn will be, 
Wlio is to be confidered as the owner ? Several cafiea 
might be put where barratry may be affigned as the foreadi 
of ^ infurance^' and barratry or not, is a qiieftioh pro- 
perly determmable at law : But in this cafe it is not fo y 
for court3 of law will not confider a mortgagor as having 
..any. fight or iptereft in the thing mortgaged! a^d a maft 
may frequently come into equity for relief in xefpei£t of a 
^^part o^ly of his. cafe. It might, indeed, b^ confidered at 
Jaw, wiiether, what rfie mafter has donei whether he be 
owhier^or not, did not amount to a breach of tKe contraft 
. as mafter^^and fo to a barratry : It may likewife be fo con- 
fidered in this court. But at law a defendant cannot read 
part of a plaintiiF*s anfwer to a bill filed againft him here : 
The whole anfwer muft be read, which has often been a 
reafoa for, thia cour^ to ipterpofe by injipi^lion upon a 
|daUl ai(iaw; aiid confidering the mixed nature of this 
, 99/k t ti^V W injuh^ioQ ought to be granted.*' 

eg 3 Yet, 
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BacigcBcnl Yct, whcTC a fliip IS let out to freight gcncrafly, the 

freighter II con- -. . , . rj j i. t \. ^ j 

(idered asown- freighter IS conudered as the owner for that voyage ; and 
•iJt^n'd .''dll ' * deviation for an illegal purpofe, without the^klidwlcdgc 
viation without orconfcnt of the freighter, will he barrsitry, tHough it be 

JUS KAPWlcpcCa * 1 . 

though wieh the viththe confent of the original owner. Hiis will appear 

«S It., fro» th«= foHowmg cafe. 

11 barratry. Xn infurance was made in the common form on goods, 

rf!fei^ V. ' ^*From Lo$$don to Sevitte^ with liberty to touch at any 

fTettr^Cowf. „ p^j^^ ^^ places, &c," — In an aflion on. the policy, the 

lofs was alledged different ways in the declaration ; ^r/i, 
that the (hip, by ftorms and perils of the fca, wis ^forced 
p go to Dartmouth to be repaired i and that afterwards a 
further lofa happened by ftgrms, &g. : fecondljy that \\ 
happened by ftorma, &cc. in the voyage generally ; and 
thirdly, by the barratry of the rmtfier.-^At the trial it 
appeared, that the fliip was put up as a general {hip from 
London to Seville, and was let to freight by one lilies to 

• parwin {a) . That it is the courfc for veflels going on the 

• voyage, to flop at fome port in the weft of CornwaUi 
to take, in provilions. That this ihip having talgen her 
cargo qn board, failed from Lotidon to the Dtonvm^ and 

. while ihe lay tlicrc, all the other fliips bound tp the:wcft- 
' srardWe away » but flie ftaid till the night after, and 

• then failed to Guernfey, which was out of the courfe of 
the voyage : .That the captain went thejre for hi§ own 

.convenience,, to take in brandy and wine on his own ac- 
count, after which he intended to proceed to CornsvaU, 

. That the night after Ihe quitted Guemfey (he Sprung a 
leak, which obliged her to put intq Dartrnouthi When 
flie was refitted i(he failed again, and proceeflf d £br Hel- 

ford in Cornwall, where it vas always intended Ac. fliquld 
ftop" and take in provifiops ; but in her way, {he received 

.further damage, and at her arrival wasr*totaily incapable 

(^a) Mr* Cowper^j report of this pafc ftat^s JR^r^y^ '|9^;(wc 
chartered the (Htp to Brow^t^xe cap^in^ ;Mr, Ji^^^if^* 
tn I T. R* g3Q, jFay9 that the error ftioqi^ bq.c^Tfi^i^Tta i^' 
' ing tiiat Ihe- fkip , wad chartejMd by JSrotki$ ^^ ^JDa^fvip,^ t^ ^ 
by Darwin to 'BrQ*ufn. But it ap^^xs by the ii^bfc<y^SP) jgy^ 
jl^f ^he report that Dar^itf freighted the fhip from ffllUj. 
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of proceeding on the voyage, and the goods infared were 
much damaged. — It was attempted, on the part of the 
defendant, to prove that the voyage to Guernfey was on 
account of Willes^ the owner of the (hip, and that the 
goods taken on board there - were his property : But this 
evidence went little further than information and belief, 
elcept that when the fliip arrived at Helford the wine was 
delivered into his cellar, — Mr. Juftice Aft)ur/ij who tried 
the caufe, told the jury that if the going to Guernfey was 
without the knowledge of Darwi/i, it was barratry ; and 
they ought to find for the plaintiff: But if done with his 
knowledge, then it was not barratry : And if they fliould 
be of opinion that it was without the knowledge of Dari- 
win, then, he defired them to fay whether they thought 
it was with the knowledge of Willes or not {a). The 
jury found for the plaintifi^, and faid they thought the 
going to Guernfey was without the knowledge of Darwin, 
whom they looked upon to be the ovnier, but they thought 
it was with the knowledge of WiUes.-^Upon a motion 
for a new trial, two queflions were made : JPir/t, Whe- 
ther the cpndufk of the m^fter, in going to Guernfey, for 
the purpofe^ and under the circumftances, above ftated, 
was barratry : Suppoiing this to be barratry, th^n fecondly ^ 
whether, to entitle the plaintiff to recover, the lofs muft 
not have happened during the time of the barratry, or 
have been occafioned immediately by the aft of barratry : 
Here the goods were not feized for fmuggling, nor did 
the lofs happen till after the aft of barratry.— The court^ 
after two arguments, were unanimoufly of opinion that 
this was barratry. — ^They faid that if a Ihip be let out 
geneyiily to freight, the freighter is owner for that voy- 
age J but if there be only a covenant to carry goods, the 

I -. ./ ' i ,* i I •' • c • • 

^■— *^<iy>1^^^ MU ^| ■!»■ m .ii n i n ■!■■■■ i | ii' I i i — — ^ ■ ii i n i g m ■■ i. 

'ih^iit / li. ... . - -•> • 

(il^JThere feems to be feme error in this part of the report. 
The firft part of the dirediion of the learned judge taies iifor 
Zrtk^S ^^ I>m^hi ^ta. the owner. If fo^\ it coqU not be 
ii^^ll^''en(|ttfre whethi?r th^ deviation %^f wftb^ox^watboi^, 
'M KfioWfcage^ bfWimfi ' It^dUld' f^ift : ftoiff 'the «n<ing of 
&>!^/lMt ilt^faia i^eaiilefi to them to % which of tM? two 
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of Ae ftif wotfki hare the dlieQioit of k0»K snA 
tbd }imM§ st tfa» mifter and nanriiiera. IjMit thei:^ 
WUkS' waft. origlnaUy tkie o#nfip^ and xxyt faeiag^tbe io^ 
fiMftd hatf Pftrf tbmg rdadag to hbtt might be 1«| 
out of the €aie» aad that the joFyy therefore, did n^^i« 
confidermg Darwin as owner pr9 hue vkfr That IXv^^iqi 
bcti^ the fkeighter, and owner of the gooda tm bcfaad^ 
any fiumd commitied on the owner, jnuft be coantmirted 
on hxm : Tbat the mafter had agieed- td go en a ^^^^g^ 
itam London t6 SewlU \ Darwin trufted he nsfould iie^ out 
immediately^ inftead 9f which he wem^na^t tii^oifoiita 
fcheme, totally diftin£b from the pufpojfe of the iv^jrage 
to Seville \, that tbia wa$ a cheat and a feaod 09 J^^nm^ 
2nd i^ therefore, baxiatrr; which 'is :npt;.<:i^n4ytied::1(> 
th^ mn^g away wUh the fbig, biit^i^mpTt^fMs iWty 
fp^cicA. of fraud, ki^ycryjj o^. cnn^|4..coQd^.JBit -d^c 
foafter, )t>]^ which. :t^ ixwnera or/^«^i»VF sm ii^an«i| 
arid whedi^ ^4°% happened ia. the a{l^ b^tntt^j 
that. 1% i2c/r»|f the ^fftiodulent yoyaf e^ of aftfr^ unM h(&- 
material ^ hecaofe the-i^y^ was equally dttfftd, ei^eii 
f bdugh (here M^% na other imqiiit^iid iiitdnt4. Itui^ idde« 
pWentiy. 6f tbi^,.;die judged feeffi^d kn tUnb.tiMtdiC 
td£i^ |rt,the prefe^ie caiii, #aa ftft^iied fr ^ if j^fp M tt e bM 
^ atter^ioft in the Voyage, t^. iMment the fl^ ^ied4 
earned from het f%ht tparft, jt ir|t9 batMitys Md ^e 
lofs hipi^eoed in cotiiequonc^. But ft|)pofili|f\Ae ftft 
. t(> havcb^{>^encd afhmvarisi xHt faifttDeA, if hrt px^ote^d 
: igaii»Et tlve bafratry of fhe maftor, wouid^ te»ra 'loft U# fc* 
fiiranceby ih6 frand of dve mailtrf ibp k^HrdfeaMyl 
. !dt«iatk)it, a^ he cmdd hatre no ttmti^ Ajgf&tfi^Ski^* 
•.dtfiibiStfifs fbr a lofs iii* c'oftfcqU«heirbP aifcWafibfll *' '^^• 
Thoufh bar- : .TlicmgK k is a rhaxiih ifl law iiAt ifeatid AaB nSW^ -be 
Aridtiy proved- 1 ftttfeined,* but mtift be ftridly proved << aoiff ^IS^ tide 
fu m^^lr wm. • ^^^ infijiiinW, &at He •^ftd'^hS^iS tUVt^ 

snitted barratry .in(||ift?fidlft«ltiittk hfo6tkbxSnk tlf\im^^i)^>^il£^^ 

megatneiyf that ^ 1^1 Baratariac cnmeiL nvnquam en prKlumeadQia* JedcoDi- 

^jj . foflowiBg 
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t<»^«(iiatrbi|.cattM^ tilt flftfM>Of %f cb«»fe ^ MT 

my««i0iei^]MrHpii^«BiMtkecn«F^ dr |lM'thi^'i»te not dont 

. *. J J r , iaxt^ frgm y*- • 

«aiMI Q#A«? pcAict; ifccttr 1i^ fwo coiirtti Ifl tfc# dccUi- ^aKctor^^^^ 
^cTaraMi^f At'fiift aOqdgfeg « loft b| Ac Utratiy df the '^^^^ ^ 
ys«f^yi^'itis^iA\fj the ftAU df the fe|^t]fpbn the ^t upto tMi 
tiMi4i agftstrei that the ftip was pni ixp a» A itnmi SJVft!IiIdltelS* 
Ihipw Jkmihfk$i ilkik^iii feflea t)it tl^ toviie htfute<f in f!'^*^' *!!*' ? 

.AA^<rt^fjj^ %'TiMt ^ld^ Strnpn^ 6tAetS^ ilfipped a#ayforth« 

iiie^#»ifth «f «hr M'^JJl^i ^trtrieh l<Ji*i' tip to f[^ 6r^ f»^* J'* f^*"«« 

- VThtn t}»eicijjt»i« Itad' get thnaf flit, he »^jp^ ttttcliori **J[.^,y^^{Jft ^; 

'A«ih*^aetiilfl?i^iti«^^ft«tryfai'^S* t<»' *fef .poft of /T^^/"^""^ 

|ieTi«r««ti^i^r*eii*i*f^'»'at^*jrp«i*e4 tfitVlM hitt it pritste 4T. R. 3> '"^^ 

<trafcm«ffi9€o» AinMrfi^ te^MftfMiM td^iSfpSfi ei it' lA^ 
2.AfMb/|r>hHiq#idfng h 4ifi«ttte tt»^'d6 id ^^Hiietotmi of 

;f%tfiLt^>^«falhfimAtt^ci&^ te Jj Uo i li biPii t ' kl 

c W^j ^^ i^Mrint^ii^ A^xm, \ The^dbfciidiiMs^ ^^wdiMt 

.^$ff^^^^^U<9>^<^^ uj^dtandm: pfadaiiff*ft 

own ^yijxigf^ cy^jtt^iiiatiflO^oiferit iri>oft.dMtill(b«CfNnt» 

• .%f 5rF1ft <f^i^KHfe»ce t% ijieir fhH Ui« etplai^Mnt^iiiity - 

; :«%«■ 95^'>»/i^A»fe«? e< ^ A91 «i£inbijf >^tth)f 

eut of the original gottrfci And aa tA.t}iif, ksimA CttuM^^ 
there wa^ a ckar deviation which difchafgted^^ PP^r 

"^ mdh1l!|t;}»;n^trj,,iyas.f^a5B^ 

foie t^'plain^ was itudtlcd to regoYcr on the firft coontf 
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and the jury found accordingly. — ^Upon a mo^on' for a 
new trialj the court were clearly of opiniQn that the evi- 
dence was fufficient to fuj^rt the rerdi^L The^fhip vras 
a general fliip, of which Rati was {taroved to he captmn, 
which is primi facte evidence that he was not tnoner. 
There was no proof of his being owner ; and if' that 
fad were neceflary to conftitute the defence of the un-. 
derwriter, the affirmative proof lay upon him. For the 
fame reafon> if Rati had been general freighter^ that 
ought to have been proved by the defendant. — Mr. Juftice 
Even dropping Btdler alfo held, that the very dropping of the anchor in 
fraudulent view, thc mouth of the Mijfjppij being with a fraudulent view^ 
" *" ^ °^ **"• was an aft of barratry. 

If a fliip be infured for a term, in any lanjofid trade^ 
Words <« in m and baiTa&y be one of the rifLs mention^ ^ in the po* 
^\l'^{^xzl\vf' ^^^y> ^^ underwriters arc anfwcrablc for bartf^try of thc 
the policy, ftiii matter by fmuggling ; for lawful trade in thc .tJoKcy means 

the mfurer IS lu- '. Z-\ t n • n i • / 

Me, if rhc cap- thc trade m which the Ihip ihall be employed by .the own- 
laf^by/W/^**^" crs, and not any unlawful commerce in which the ciq)taiii 
giing on his own ^^j \^ cugagcd without thcir concurrence. 

„, „ ^ As, where a (hip was infured for twelve months in anv 

fianhy^ 3 T. R. hwful traoe^ to commence on her failing from Sunder/and^ 

^'^^'. and barratry of the ntafler and mariners was one of the perils 

fet forth ki the policy. — ^The declaration alledged, that the ^ 
ihip failed in a lawful trade from Sunderland^ and afterwaxxls 
failed on a voyage from Oftend to Sunderland^ bu^{)utinto 
the port of Shields^ where the matter, in a barratrous and 
fraudulent manner^ ivkimst tie knowfidge or confent of the 
owner ^ did fraudulently and barratrouilyj import jfrdm 
Ofiendj a quantity of fmugglcd goods, whereby- the ftiip 
became forfeited, and wasfeizcd. — To this tht deferidartj 
demurredj and infifted that, as the infurance only ex- 
tended to lofTes which the (hip might futtain in a lawful 
trade, ; the underwriter could not be liable for any lofs occa- 
fioned by an f/«/4flfw/J///r/irf^, whether it proceeded from thc 
afl: of the matter or owner ; and that the barratry infured 
agaihtt Was fuc^ as. might happen in a lawful trade^ a^ by 
deferting, finking, or running away with, the Ihip. — But 
thq court dctcnnined"that if tiie owner conducted hlmfelf 
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ynth propriety, he was entitled to be indemnified againft 
all the perils infured againft in the policy ; and that the 
vspqris *^ any ianvful. trade'' in the policy, meant tl^e 
trade in which the (hip was employed by the pwfurs, 

I>^cry lofe muft appear to be a dire£i and immediate The infurer wii) 
confequence of thccsiufe to which it is afcribed by the icfs the lofs hap- 
infured. We have fcen, however, in the cafe of Vailejo V^y^^^"^^^^ 
r. Wheeler (a), that whether the lofs happen during the the barratry wa^ 
^Qi of barratry, or after it> is immateriaL Yet, the fol- f«re the voyage 
lowing cafe will Qiew, that, if a lofe do not happen within *"^**' 
the time prcfcribcd by the policy for the duration of the ^ 
rifk, the infarct will not be liable for it, though it be the 
undoubted confequence of the zQt of barratry. 

' A (hip was iftfurcd from Hamburgh to London •^ audit Locfygr'v.ojieyf 
appeared that, in , the courfc of the voyage, the mafter supii?^!^** 
committed barratry, by ftnuggling on his own account, 
oh. the Englifh coaftj that ontlie ift of September 1785 
the fliip arrived at her moorings in the Thames^ where flie 
r^ndined in fafety tiH the iyth, when Ihe was feized for 
die fmuggling above ftated, and the owners, upon their 
petition, had' leave* to compound for a fum of money,— 
Upon Aid cafer it was determined that though, by the 
^xcife laws, d^ forfeiture attaches the moment the of- 
fence is cpmmitted, and the ihjp may be feized at any 
lime afterwards^ and that the barratry w^as committed 
during the voyage^ yet, that die underwriters were not liable 
for this lofs j for the law of infurance woidd be left un- 
fettled, if the liability of the infurers were to be continued 
for any other time than that prefcribed by tibe policy. 

The qffcnce pf harratjry fo mifchicvous in itfelf, ind How barrany 
fo injuripns.to commerpe, is puni&able as a public of- ^*^**»*P**"*'^* 
ifeticc^ according to the degree of guilt of the ofFcadcr, 
by every commercial ft ate. in Europe. , 

In France^ any fraud praftifed by the mafter or ma- • «• 
ripeira> with or without the privity of the owners, and 
frauds' committed, by the owners themfelves, are, as we 
have' already fcen/ ' accounted barratry, and .are puniflicd 
^titf ciiefcplairy fevcrity. It appeal's by thic cafe oi Nutt 

■ i^m ifi) Sup. 454. 

V. Bour^ 
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BMifdSffr(«), diat the captaiii of 1 11^ wfi ftateiictdto 
gillies for life for fig^ falfe bffllorbi&g, HfUkitt 
clumgc the voyage and carrjr a^iy'tte'gobds^lhid 
owner, who wm convifted of b(^ %i acdM^HKe b 
erime, and of robbery in eavfing Ae'HBiip ^ ^ 
carried to a wnmg port, and eoiiiretting Oe foddl^oii 
board to hk own tiA, was feaMiced to ffiif gidfii^ far 
fite years. •-- 5"^'-f^"^ 

How ofiences of this nature are pwiUhed by tMr HrWs of 
this country, wfll be flicwn by the bft feaion oUS^^fve- 
fent chapter. 

Sed. y. 

Of Left by avna^e CMiribmimu. 

THE fbbjcflE of average is a branch of marine hiw yAoA 

does not properly make a part of the law of marine ifl- 

furances. Bat as itifurers, by Ac general words of moft 

policies, arc liable to indemnify the infurcd againfti thofc 

cbntribttttbns which are denominated gmerat average, the 

fnl^eft of average muft often incidentally occur in die 

conlideration of partial lo0es; it will therefore be ne« 

cdTary, in dils place, to take a cnrfory view of this fiii>- 

je£l, and 6f die regulations by which averages are ge- 

, nerally undetftood to be governed. 

Average what Average (&) is a term ufed in commerce to fignify a 

cotitrlbution made by the owners of the fliipi freight, and 
goods onboard, in proportion to their rcfpeftive intercftSf 
towards any particular lofs or expence fuftained for the 
general falety of the ihip and cai^o ; £3 as that the particu- 
lar lofor may not be a greater futferer than the owners of 
the (hip and the other owners of goods on board. Tk^ii 
where the goods of a particular merdiant are tbrbtm 
overboard in a itorm to lave the &ip from finkingi w^icb 



In what caHu 
average contri- 
butioiif hioomt 
payable. 



rtlf«MP 






(Af I T. 11.313, {^p.4so.^B) Aten^ic is ikrf^ lirsin 
:tlie1idsii woi4 aiwerqgmm, wfaicfa cones from the vtAjni9'0tf 
Id ^rqri /«Hd origiaally £g«i6ed a Ceriice whidi ^ ter^t 
ow^'to his lord,^ horie or carriage. It Is faid to I^i^e jic^ 
Tntroduced into commerce to ihew the proportioQ and |3lo|0c9t 
to. jha paid by every maa acGor^| to his goods iorried. Cowtl. 

"' may 
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iptaf \f€ .kvf«l)y ^Qoe («) ; or where the mafts, cables^ 
aBcbocf^ opfit{ifirfttviuture of the ihip are cut away or de- 
ftxv^ed^ &r di|f^p|cf(STvatk)ii ci the whole {b) ; or monef 
or gppdf^ <u%i. fS?^ -^f ^ compoiition to pirates to iave 
the Teft;,.or d^n^age is fuftained in defending the ihip 
^gaiiifi: m ^aeqpif Hor ^nte ; or a nui£bm, (when that is 
k^)^ ia agreed to be paid to an enemy or pirate for 
liberating the (hip } or an expence is incurred for phy£c 
and attendance in curing the officers or {banien wounded 
in defence of the ihip \ or in reclaiming the fhip^ or 
defending a fuit in a foreign court of adnuralty> and ob- 
•tadning her difcharge from an unjufl capture or deten- 
tion. In thefe, and the like cafes, where any lofs is fuf- 
tainedt or any expence fairly and bonijide incurred, to pre- 
vent a total lois, fuch lofs is the proper fubje£t of a general 
contribution, and ought to be rateably borne by the own- 
ers of the j[hip,ireight, and cargo on board, fo that the loi^ 
may fall equally on aU. This juft and equitable contri* 
bution is called general or grofs average, the regulaUonis 
of which are found in almoit every fyftem of marine 
law (^)* Qtmuum contributtone farciatur^ quod pro omni^ 
hus datum efl.^^JEqmffimum enim efl^ conmume dttritnentum 
fieri torum qui propter amffas r^s aliorumf tmffcuti funt ut 
merces Juas Jahas hahuerunt (d)» 

Tills is die original and proper meaning of average. Oenen!ive»« 
When nnderftood in this fenfe^ it is called general^ or 
f njl} s^era^e, becauie it falls generally upon the whole or 



ap. 



'. '■ • ' • .... ' Jt '.•.', 

{d) n Cd. 631 Moufih cafe— ^^/ 81 arbor vel altnd navis ia- 
ftrumenunn, remoVendi communra pericali ccwfadejeftUm <ft, 
!iai^vibutia dd»etur« ff. Leg» ,Rbod.: L. 3. d« jadt Vid. 
.Jifi$ii^, b, s,/c.^^4 6* But if the lofs of the mafts, j^nohois, 
iaili^ &^. be occafioned by mere (Irefs of weather^ this %s nQt 
a general avenge, but the lofs falls on the owner. Le Qmdtit^ 
fh. 5, art. 20. — [c) Vid. Mo. 297. Show. Ca. pari. <g^ 
hfAwofXet merc;,f ttfffv i Mag^ 64, a JJ%^ 9*, X^y, Mtijloy^ 

im^o;^ Lawt'«of3^;>att 8. 'S«e alfi'-tiiii^^flaQa^^ 1^ 

mi^tf*coiiiiiMlt:lal4late^^ c#e£te<lt!fy^iNtt^$i^f^^ 

^'^'i .. -, V - el. c. ." ' 0* - .: -. - .' ;CJx '{ivy's <o' Li«.-^ ok 
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grois amount of tlie fhip, freight, and car^, and alfb Ih 
diftxnguifli It from what is often, though improperlj' 

P»iic«ihr ive- termed particular average^ but which, in truth, means a 

'*^* particular, and not a general loft/ and has no affinity to 

average properly fo called. 

Ferty average. Bcfide thefe, there arc other finall charges called petf^ 

or ttcctiftomed averages. Such as pilotage, towage, light- 
money, beaconage, anchorage, bridge-toll, quarantine,, 
river-charges, iignals, inftru£lions, caftle-money, pier- 

Such petty tver- money, difrainp the ihip out of the ice, &fc.' ^Whtn 

ages ;.» are the ^* ^\ ^. K , . t h . JlT'^JC 

ufuai chaiges of thefc petty chargcs are mcurred m the uiuai cmrrfe of 

no* Tchf^rM Ac voyage, they are not confidercd as a tifi t^iAin Hit 

the iiifurers. meaning of the ppHcy, but only a mceffary aiii^^oriwai^ 

Othewife if expence : But if incurred for any extraordinary btifpofe ih 

they have been , . ' . > « ; > . 

occafioned by the voyagc, as to protidc agamft any imjiendmg danger, 
ftr.fl of weather, ^^ j^ confcqucncc of the fliip's being driveh out of her 

courfe by ftrefs of weather ; they will then be deemed 
grofs or general average, for which the 'infurer wiH te 
liable (/>). 
Average contTi- ^ con^ibution upon a general average can only be 
w claimed* claimed in cafes where, upon as much delib^aiion and 
ficV^at^'abfo ."' confultarion between the captain and officers sU the 6C- 
Hifciy neceOaiy. ^afion will admit of, it appears that the: facrificc,*at the 

time it was made, was abfolutcly and indifpenfably'nc- 

ceffary for the prefervation of the fliip and cargo. Sbme^ 

have even gone farther, and have faid, that the faving of 

the fhlp and cargo mufl appear to have been in hOc 

owing to fuch facrifice {b). But this, befides being in 

moft cafes incapable of proof, is quite unreafoiiable and 

unjuft. 

And where it A lofs' which does not evidently conduce t6 the pre- 

JSSucedrto'the fervatioil * of the (hip and cargo, i^ hora pfopfeV j^ovxA 

Fetcrvation of fo^ an average contribution : As if a pirate, having m^dfe 

himfelf matter of a fiiip and cargo, take Only the gdb(fs 
of a particular perfon (r) ; or if fome particular goods b^;. 

— ^*^— ^— "— *— -^^— — *— — ■^— -^^^^^-^ — 1^ — . — ^x^ .■■..,- . . '1 '^ i' 

■(*) Vid. 1 Mag. 7». a il%*, a7«.•i-(*>,iW'''J^8•r• 
(f) 3f<(/. lex mere, lOg. . . V 

damaged 
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« 

damaged ' in a ftorm ; in fuch cafes the reft (hall not be 
contributory (tf). So, if upon the apprehenfion of an 
enemy, fome goods are landed afid fecured on fhore, and 
the Teft taken ^ the owner of the goods taken fhall not 
have average of the goods faved ; for the falvage of thefe 
is .not the caufe of the taking of the reft ; neither was 
the taking of thofe the caufe of the falvage of the goods 
faved (i), • . 

So, it muft appear that the Ihip and the reft of the ihlp and*tbcVft 
careo were in fact faved: For if goods be thrown over- pf the cargo were 

^ . - ° in faa faved. 

board in a. ftorm, and the {hip afterwards perifti in the 
fame ftorm there ihall be no contribution of the goods 
faved, if any j becaufe the objeS for which the goods 
were thrown overboard was not attained. But if the 
ihip be preferved by the jetti/on^ or throwing goods over- 
boardj and continue her courfe, but is afterwards loft ; 
the cffefts faved from this laft misfortune, if any, fliall 
contribute to the lofs fuftained by the jettifon ; becaufe 
to that their prefervation was once owing fcj. 

Upon the fame principle, if a ftiip, upon her arrival if goods, put inti 
at the mouth of a river or harbour, be found too deeply abi^cToi^ro" 
laden to get over a bar, or to fail up, and the captain, get upa river, be 
to lighten her, put part of the cargo into ligllters, and contrihutl : B^ut 
thefe lighters are loft ; the owners of the fliip and the j^^^'^j *'^oodi 
remaining goods (hall contribute to this lofs ; becaufe the in the iighrcrs 
removal of part of the cargo from the Ihip Into the tutc. "* 
lighters was for the general benefit. But fliould the fhip 
be loft, and the lighters be faved ; the owners of the 
goods preferved in the lighters (hall not contribute to 
this lofs, becaufe the fhip could not be faid to have been 
loft for the prefervation of the goods in the lighters, and 
becaufe it is a general rule that a contribution is only ^ 

due when the fliip and the remaining cargo come fafc 
to port (^). 



• • m , M » ; | -| [ > ■ » 



(4?)lR. Moj, 297. — {6} R. Show. Ca. Pari. 20. — {c) 2 Mag. 
5)8,240. Ord. /«02/i/ XIV. tit. contrib. art. 15,16. Semb. 
cont. I Mag. ^6. Vid. Show. Ca. Pari. 20. Mo. 297.—- 
[d) Vid.- 1 Mag. J6. . Malyne^ 109, iio. 

I If 
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Whether th« tf m Hup he tmjitftly eaptnrei and carried into a fe^ 

penceiVrihe* BCigii poTt, it ts £iid tfaaty «ot onjy the cfa?^ of re*' 

Slri^n^irf!!** claiiwg hfBfp but air^ At usages aidi oqpcnccs of tlie 

Aip iinjuftiy fiup'f cMnpasy dtauq; die detaitioo^ fludl be knng^ kitd 

feaenl average. • ^encial tTenge (#> 



Whether fuch It 3ft ftlfo (^ that whcfe a Aiqi is forced to ci 
tS^T^ port te fcfwr the daMgR flit has fiifeed in «L fion^ 
to f» into port being unable to continue her voyage without typ a rcat 
2ra»i»eftp»t.* O0^ of \iiAx% Ic^i ibal, i|i fm:li c»{e» the W9gea ^nd 
jpiavcKv* provifioff^ for the cicw^ ivom the day it wif lefiohnBd p$ 

leek a poit to i«£t ihe veflelf to the 4>f of her depar«' 
lure irqim th^nccp wit)i ^ d»e charjcf of ualoadini^ ve* 
Jo^ulingy anchorage^ ptlotage* aod emery odber expeocc 
tocunsed by tlua nccell^y ihaU be brmji^t into a feaera) 
average (j). 

» 

Though this point has neyer yet heea exprebly de^ 

eid^ In any Englifh court of jipftice, yet t|ie prindpir 

Ic^ms to have been acceded to at dificDeot times by y^A^ 

of great authority. 

UpMi a poCcy Thus» where an aAIon was brought upon % poScy on 

w **** wSSe iKe ' ^* ^ tccovcr the amount of wag^ and prov^on^ 

Aip va< voder eapended during the twne (he went from Bmgal to Auk- 

^fiSid by'^; ^ to repair j-JLord ii/«j^A/, as be frequently did 4f- 

citrMTdiiury tcrwards on iimilar occafionsi decided that, as the iiv 

be i«covsm4. furaoce was on the Jh^ only, and the claim wa^ £pf 

Ut^d7.Q(r^ «w!g:ftr, the aflion conld not be maintained. But >e fiudf 

/i«f • ftt K. P. that there iziigbt be caies where exceptiooa to the gene* 

y^k 1Z5. *^^ y** '^^^ ought to be allowed i but that, in order to cou- 

JSr Vuonrto^''* fidcr ji cafe as cpsapudy it muft appear tbst Ac cxptocp 

this f ui«. wa3 abfolutely oeceSary, and occafioned by fome of ihc 

perils mentioned in the policy. 
V\ (hip be In the oafe of T>a Co/la v. Nrwnham {c)p Mr. Jjoftiiclt 

kw^rt^trJl jB«/fer cites the ^dwe paflage from Bmw^ and thoi^ 
peir, the charges j^ ^^g ^ot ncccflary, hc faid, to determine th^t point 

«»funlMdingaBd , - - , ,./ - - . . -' f 

ffloadingthe then, hc fcemed dirpoied to concur m it. It was, how* 
^nws1)nhe cvwr, determined in that cafe, that where a (hip is obliged 

lepAir If e a ge* • . . ■ -* _ -. •- 

aval average^ 

{0) Jkavf^t .150^ I M(/ip 67. Vid* Old. of L^t X^ 
tit mw'uh «^' 7«-^(*) Bi4ws 150— {^) a T- R* 407, ppS* 
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O put into pert to repair, and this is nccciTary for the 
fafety of the whole concern, the charges of unloading^ 
te-k>ading, and taking care of the . cargo, and alfo die 
vrages and provifions of the workmen hired for the re- 
pair, bfecdme a general average. This deciiion comei 
very neat, in principle, to the doftrine in Bfawes i The 
only difference confifts in this, that Beawes allpws the ^ 

wages and provifions of the feamen, during the interrupt 
tion, to he brought into a general average: But in Dd 
Cojia V, Nenviihamy the crew were difcharged at the place 
where the fliip was repaired ; and therefore it was ttot 
txeceflary to decide that point. 

No injury occdfioned by mere fea^-damaec can be the Every injury ©ci. 
proper' fubjecl of general average. As it the Ihip be fea.dam.igeU 
liama^ed in her hull or in her rigging, the goods on board w^M paf"*"'*' 
fliaU hot contribute for this. For the fhip is lite iiny 
inftnimehjt ufed by a workman' in his ttade. If, id 
doing his work, he breaks his hammer or his anvil, be 
can claim no fati^fji£lion for this from his ehiployer; 
^ Si confefvofK^ ihenibttSf detervir , faBiK fu naviSj aut gvid 
^ ex4trtnfliuirit ^ Abulia faciend^^ eft c^lafiq I ^iadyfifnUis earufii ,/■ i 

« xe/uufcauj^jff^ q/f^trutvis graii^ fi^nnt^rt (ft earttrnpro. qui-. 
'Busfn^rcedenia/iqtffSiacceferit. N^t» etji/aherincudvnaut - ., : .< 
maleum frtjerit ; tiqniMputaretyr iiqui locaveritopjfs. Sed^ *" " 
volunt(itfyi(^on(mfycl propter aliqftethrnitum^ tddefrimentutH^ 
^faBwnJ(i,^hoci^unt/a{'ciri(^ortet^{ay ':',-'. . 
t[ppn jdie faipe, principle if a ihip fprix^g a lef^k yi.a^ 
ftoroiji^bywhicK 'goods on boai'd are ipoile^i this isii 
(imp^ or mrt]£i\lar average, or particulat lofs> and no| 
the (iibjeA of an average contribution (^). \ . . „ , 

B^t^ii A Is^tc cafe, where the captain xu( . the fliip'^ Cgbk The owners ol « 
and made other facrificcs pf the ihip's tackle and furniture, the rWp may ' 

» ,.vr' ^ . . . • . . * '* <* roaiijtain an ac*« 

to prevent her from being call away in a ftorm \ and alfo tion agafnft tht' 

^mpifaycd aiid paid a number of men to keep the fliip, or^l^rvrJ 

^xch liiJt been cfamaged in the* ftorm, free froni water, in co^cr i coiftri-^ 

MtT tfiat ^ cargo of com which was then on board might ficesof theihijJ^i 

„. . . - . - - .,_ tackle, and ex-'' 

^ ■■■i.»i ■ ■ ' III*. * , II, .. , < , w 'j, 2^*r 

penetfs fncuitec^ 
^C0) JHg^l. ^i^> ii de leg» RJ^od, de pa^ Vt^^fh) Con- to &ve the cvra. 

Ma^ Mtmere, elu djj vid. alio eiw 193,' tg±. *Le Guidsn, _. ./ _, 

•^ , f w,r'/f t/ t * m Ifirk/ey and 

4k* 5, art. ao. Laws of frifiuy, art. i^. /C«r^irx dc oavib* othen v. Pre/*. 

Hh not "®' 
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What things 
ihall be liable 
to contribute to 
a general aver- 
age. 



Whataot 



It ii the op- 
tain's duty, on 
hit arrival in 
port, to fettle 
the contribution. 



Remedy againft 
the caprain for 
•nf girding to 
adjuft the aver- 
age, or to collet 



It. 



not be damaged; it was determined that ^s was a 
general ayerage, and that the owner of the ihip might 
maintain an adion at law againft the owner of the corn, to 
recover his contribution. 

As to the things on board which (hall be liable to con- 
tribute to a general average, the rule feems to be,— 
that the fliip, freight, and every thing remaining on board 
that can properly be dqemed a part of the cargo, fhall 
be fubjeft to this charge ; and therefore money, plate, 
and even jewels, though their ^weight could not have in- 
creafed the danger of the fliip, muft contribute accord- 
ing to their value; becaufe the facrifice was as necef- 
fary for their prefervation, as for that of any thing elfc 
on board (a). But the pcrfons on board, their wearing 
apparel, the jewels or ornaments belonging to thek per- 
fons, {hall not contribute (£). Neither are feameu's 
wages liable to contribute (r). \l it were otherwife, fea- 
mcn might fometimes be tempted to refift when a facrifice 
is necefiary for the general fafety. 

If the ihip efcape the dangers which made the facrifice 
neceflary, and arrive at her port of deftination, the cap« 
tain regularly ihould make his protefts; and he, with 
fome of. the crew(f/), muft fwear that the goods were 
thrown overboard, money paid, or other lofs fuftained^ 
for the fafety of the (hip and goods, . and for the pre- 
fervation of the lives of thofc on board, and for no other 
caufe (^). The average, if not fettled before, fhould then 
be adjufted, and it ihould be paid before the cargo is 
landed ; for the owners of the fliip have a lien on the 
goods on board ; not only for the freight, but alfo t^ 
anfwer all averages and. contributions that may be due (/)• 

Should this be negleded, the particular fufierer is 
not without remedy. As it is the duty of the captain 

— »^— — *.— W^l^ Ill ' ■■ I I I II ■ I, « . > I IMI ■ — 

(a) 1 Mag. 62, MoJloy^ tit. Aver. § 4. Per Bullcr, J. in Pl- 
iers v. MilUgan, at N. P. after M. 1787.—^^; Vid. Motto}', 
1. 2» c. 69 t 4, I*eg. Rbod. § 2, art. 8. Leg. Oier. art. 8. Leg- 
nyb. art. 20. As to freight, vid. a T.R. /^OT.^(c) \ ^i' 
»ji,^d) Mai. lex mere. 115, fays, with moft pari fif his comr 
pMij.^(e) Bfawes 148. MoUoy, 1, 2, c. 6, § 2. Mai. L. M. 
1,3;— (/) Mal.L. M. 113, 

9 to 
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to detain the goods on board till the contribution [^bc 
made, an a£lion would, I conceire^ lie againil him, or 
againft th^ owners, for a negle£t of that dutjr* If the 
lofs was in money paid» an a£tion on the cafe for money 
paid, would unqueftionably lie againft each perfon bound 
to contribute for his fhare : If in goods, a fpecial aftion 
on the ca^e founded on the cuftom of trade would li& 
againft each perfon liable to contribute (/7)j or a bill 
in equity might be filed againft them all. 

The mode of afcertaining the amount of each perfon'd How the amount 
contribution, is liot very accurately defined in our law. iharc of the 
—It is ufually done, upon the (hip's arrival at her port ^"u jf "fc^Sc4 
of difcharge, by afcertaining the neat value of die fliip, 
freight, and cargo, as if nothing had been loft, but all 
had arrived fafe (^)« Thefe are to be valued at the pried 
they would fetch in ready money at the port of difcharge } 
and the neat amount, after dedu£ling all charges, is the 
fum which is fubje£l: to the contribution (r). And 
each perfon's fliare of the lofs will bear the fame pro- 
portion to the value of his property, as the whole loft 
bears to the aggregate value of the (hip, freight, and cargo* 

Different foreign ftates have eftabliflied a variety of Inwhatdefw* 

, . If . 1.. V * /!.. the rhip (hall b* 

pofitive regulations, as to the degree m which the Ihip jiabie. 

fhafl be liable to contribute. Some, as in England, make In Engianj the 

the (hip contribute for her full value and the freight (rf) j former full vahie 

others, for half her value, and one third of the freight} «ndfteight. 
others again, for half the value of fhip and freight. 

In England, the (hip is valued at the price {he was And (he (hall bt 

worth on her arrival at her port of delivery j and almoft price (he was 

all foreign ftates follow the fame rule (e). The value of ^orthon her ar. 

° ■ ' ^ rival at her port 

the frei^t is the clear fUm which the fhip has earned ®f Jciiveiy. 
after feamen*s wages, pilotage, and all fuch other petty jj^vaiued at\be 
charges as come under the denomination of petty averages, ^"Jl^ed^on^Sr** 

— ,i . ----,-__— arrival there. 

fa'J Mo. 297, Skow, Ca. Pari. 19, R. Btrhley v. Pre/grave^ 
t Eqji 220, fup. 465. — (h) It is ncceflary to take the goods loft 
into this account, otherwifc the owner of them would be the 
only perfon who would not be a lofer.— ^^^ Vid. i Mag. 69, 
Mdloy, tit. Aver. J \^j^^(d) Komglherg, Hamhurgby 2jkd Ccpen-^ 
-fc^r», Vid. 2 JfcKsrf. 207, 237, 339.— (*) 2 Mag^ Qt fup. ' 

H h a «rc 
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are deduClcd ; of which the cargo bears two diirds, and 
the fhip the remaining third. 
How tiw jcttifon Aa to the mode of valuing ihe jcttifon, the rule of 

the Roman law is, < Portio autem fro itfiimatione rerum 

* qii^ fahut funty et earum qu4t aimJpK f tint 9 pnt/lari folet. 

* Nee €ut rem pertinet^ Ji ha^ quit amiffk fufUy pluris ve* 

• mre poterunt; quoniam detrimenti^'^ non htcri^ Jit ■pr£'' 
^Jiatio. Sed in Us rebus ^ quarum nomine conferendum eji^ 
< 4t/limatio debeat haberiy non quanti empt^t fint^ fed quanti 

• venire pofunt (a). In England it was formerly the cuf- 
tom to yaluc goods at prime ctfi^ if the lofs happened be* 
fore half the voyage was performed ; but if after, dien at 
the price they would have borne at the port of delivery (3). 
But that diftin£bbn is exploded, and it is now the fet- 
tled pradiice with us, to eftimate the goods *loft at the 
price they would have fetched at tlie port of delivery, on 
the (hip's arrival there, freight, duties, and other charges 
being dedu£led (r). 

Under the gent* Thefc Contributions, under the general words of the 
""^^^t^^lu^ policy* a« a charge which the infuricr is bound to pay; 
IS bound to pay ^^^ jj uiaj^es no diiFcrence whether the infured pay to- 

■II average coo- , '^ * 

tri^ittioDi. wards, or receive, them : He ought, in either cafe, to 

bear his proportion of the general, lofs, and that mud 
fall on the infuren The do£lrine of Roccus is, / Ja&u 
^faSloy ok maris tempejlatem^ pro fublevanda navi^ an tene- 
^ antur ajfecttratores ad folvendum affimationem rerum jac" 
« tarum domino ipfarum ? Die eos non teneri^ quia fro rehui 
^ja^isjti eontributioy inter omnes merees babentes in i/la, navi 
.^ pro folvendo pretio domino ipfarum^ et ideoji ajfecuratus rC" 

* cuperat pretium rerum jafiarumy non poteji agere cofttra 

* ajfecuratores \ tamen tenentur ajfecuratores ad reficiendum 
^ • illam ratam et portionem, quam folvit ajfecuratus in illatn 

* eontributionem faciendo inter omnes, babentes merees in ilk 
' naviy qua portio cum non recuperetur ab ediis^ . habetur 

* pro deperditoy et proinde ad illam portignem tenentur ajfe* 

* eurateres (d)^ 



(fl) Dig. lib. 14, tit. 2, Dc lege Rhod. dc jaftu, { 4*'^ 

(*) Mai. Lex Mere. 113.— (r) Molloy, tit. Aver* § 15- Vid. 

a Mag. 100, 285, 339-— (</} Roccus, h. t. n. 69. 

Scu* 
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Sea. 8. 
Of Lofs by the Eptpence of Salvage. 

AS the cxpcncc of falvage, like average contributions, 
IS a charge for which the infurer is liable, . within the 
meaning of moft policies (c), the fubjc£k of falvage muftj 
like that of average, fometimes incidentally occur in the 
coniideration of partial lofles; and therefore it will be 
proper, under this head, to enquire in what cafes, and 
to what amount, falvage fliall be a charge upon the 
infurer. 

Salvage originally meant the thing or goods faved from Salvage what. 
(hipwreck or other lofs ; and in that fenfe it is generally 
to be underftood in our old books. But it is at prefent 
more generally underftood to mean the allowance made 
to thofe by whofe means the fliip or goods have been 
faved from the efFefts of fhipwreck, fire, pirates, enemies, 
or any other lofs or misfortune. At common law, the -^.t common law 
party who has faved the goods of another from lofs or any //>« un the thing 
imminent peril, has a Hen on the goods, and may retain ^g^of Wvagc 
them in his pofleffion till payment of a reafonable falvage, 
like tliat which a taylor, an inn-keeper, or a common 
carrier, has upon the clothes, the horfes, or the goods 
of his cuftomer (^). • 

Every maritime ftate has certain regulations to afcer- How the «:- 

. . 1 c » 1' ft /iitt pence of falvage 

tam in what cafes, and to what amount, falvage Ihall be u reguhted in 
paid. To attempt to give an account of all fuch regu- ^"^'^ ' 
lations, in foreign countries, would be more a work of 
curiofity than of utility.— -It will be fufficient for our 
prefent purpofe, to ftate fhortly the regulations which 



(a) The policy* in cafe of lofs or misfortune, authoriiEes the 
infured to fue and labour for the recovery of the thing infured, 
to the charges whereof the infurers engage to contribute.*— « 
(6) Per Hok, C. J« Jn Uartf^rt Vi Jwesy i Lord Ray. 393 ; 
2 S^lk, 654 ; Vid. Emcrlg. torn. 2, p. 202. Fotbier, h. t. n. 134. 
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By Ti An. ftat 
a. c. 1%, $ 2. 
Perrons cm* 
ployed in the 
/alvageof fliipfy 
ice. (hall withi'i 
30 days be paid 
a renfonable re- 
ward« 

How rhis Aall 
1>e fecured to 
Idem. 



If the parties 
difagr^c about 
the (juantuw^ 
three neighbour- 
ing judicei (hall 
adjui^ it. 



How the goods 
laved (hall be 
difpofed of, if 
no ovnei appear. 



the law of England has cftablifhed on this fubjed^ and 
which will be principally found in our ftatutes ; fome 
of which are of very anticnt date (a)^ But the regula- 
tions which are now principally in force, are found in 
the ftat. 12 An. ftat. 2. c. 18. and fubfequent a£ls, made 
for the prote£iion of {hips and goods ftranded on the 
coafts of this kingdom. 

That ftatutC) after dire£iing the means to be employed 
for the prefervation of (hips in didrefs; ena£ls, (§ 2.} 
That, all perfons who fcall be employed in preferving 
{hips or veffels in di{lrers, or their cargoes, (hall, with- 
in 30 days after the fervice performed, be paid a rea^ 
fonaUe reward for the fame, by the commander or 
other fuperior officer, mariners, or owners of the fliip 
or goods fo faved ; and in default thereof, the {hip, 
veffcl, or goods fo faved {hall remain in cuftody of the 
colkftor of the cuftoms or his deputy, until all charges 
{hall be paid, and until all perfons fo employed {hall 
be reafonably gratified for their trouble ; or good fecu- 
rity given, to the fatisfad^ion of the fevcrs^l parties that 
are to receive th^ fame. And in cafe the commander 
or other fuperior officer, mariners, or owners, of the 
{hip or goods fo faved, {hall difagree with the faid 
officer of the cuftoms, touching the money c^ferve4 
by the perfons fo employed, the commander of the 
(hip faved, or the owner of the goods therein, and the 
faid officer of the cuftoms may nominate three neigh- 
bouring juftices, who {hall adjuft the quantum of the 
gratuity to be paid to the feveral per{bn8 a£ling in the 
falvage of the ffiip or goods; and fuch adju{lment 
{hall be binding to all parties, and {hall be recoverable 
in an a£tion at law to be brought by the refpedive 
perfonsi to whom the fame {hall be allotted by the juf- 
tices^ And in cafe no petfon {hall appear to make his; 
claim to all or any of the goods faved, then the chief 
officer of the cuftoms of the neareft port, {hall apply 
to three of the neareft juftices, who fliall put him or 



W W 



i«lp> 



*«-<« 



^a) 3 Edt I. c. 4; 4 Ed^l. cZ'ft'J Ed, III. e, 13. 
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fome refponfiblc perfon in pofleffion of fiich goods, 
fuch juftices taking an account thereof in writing, to 
be ligned by fuch officers of the cuftoms ; and if the 
goods (hall not be legally claimed within la months, 
by the right owners, they (hall be publickly fold, or 
if perifliable forthwith fold, and the produce of the 
fale, after all charges dedufted, with a fair account of 
the whole, ftiall be tranfmitted to tlie Exchequer^ there 
to remain for the benefit of tbe owner, when appear- 
ing ; who, upon affidavit, or other proof of his right, 
to the fatisfaclion of one of the barons of the coif, 
fhall, upon his order, receive the fame out of the 
Exchequer* 

This ftatute alfo prefcribes the punifiiment to be in- 
flifted on perfons guilty of plundering or deftroying (hips 
in diftrefs. But this being found infufficient to reprefs 
thefe barbarous prafticcs, the ftat. 26 G. II, c. 19, has 
cna^ed a variety of further regulations for the more ef- 
fedtual punifhment of offenders and the better protc£lion 
of fhips in diftrefs. 

On the fubjeft of falvage, the 5th feftion of this aft By 16 G. II, 
provides, that, < In cafe any perfon, not employed in the PerfoJis, though 
^ falvage of the {hip or goods, (hall, in tlie abfence of "«' employed in 

* the perfons fo employed and authorized, fave any fuch (haii fave any 

« fliip or goods, and caufe the fame to be carried, for ^;P ^outf o^' 

* the benefit of the owners, into port, or to any near ad* any goods un- 

* joining cuftom-houfe, or other place of fafe cuftody, f^id^orcon-?^ 

* immediately giving notice tliereof to fome magiftrate ««Jcd, (haH b» 
' or cuftom-houfe, or excife-officer 5 or (hall difcover to vagc. 

* fuch magiftrate or officer where fuch goods are wrongs 
« fully bought, fold, or concealed, then fuch perfon fhall 

< be entitled to a reafonable reward for fuch fervices ; 

< to be paid by the mafter or owners of fuch Veflels or 

* goods ^ and to be adjufted in cafe of difagreement 

* about the qtmntumy in like manner as the falvage 
« is to be adjufted and paid by virtue of the ftat. 
« 12 An.' 

And by § (J, * For the better afccrtaimng the falvage By § 6. The 
{ to be paid in purfuancc of this and the former aft, ^^a'^f.Sor 

Uh4 * * the of ti»c tuftoniff 
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And examine 
perfoot on oalhy 
&c. to arfjuft the 

vage. 

Such magiftnuoy 
Ice. to have 4$. 



Bjr § 7» «^ the 
faivage be not 
partly or fccuriiy 
^i\*en within 40 
days, the officer 
of the cuftomt 
Ihall raife money 
by bill oi Ule of 
theihip or goods 
faved, redeem- 
able on payment 
•r principal and 
4f^^ cent, io- 



f the jv4^tce^ mayor* l>aiHiF> cqlk^lot of the cuftomSf or 
< chief cpnftaUe, '^'bp (hall he fi^reft to the place wheie 
f the (hip or goods fhall be ftnmdcd, (hall forthwith give 
« publick notice for a meeting, to be held as foon as pof- 
fihle, of the (heri^, or }iis deputy^ the joftices, mayorS) 
or other chief magiftrates of towns, coroners^ pr cpm- 
miflipners of the land tax, or any five or more qf 
them, who are required to giTe aid in the execution 
of thb and the former a£i, and to employ proper 
perfons for the faving of ihips in diftrefs, and fuch 
ihips and efie&s as (hall be ftrand^d or caft away) 
and alfo to examine perfons on oath touching the fame, 
or the faivage thereof, and to adjuft the quantum <^ 
fuch faivage, and diftpbut^ the fame among the per- 
fons concerned in fuch faivage, in cafe of difagree- 
ment among the parttes^^ or the faid perfons ; and that 
every fuch magiftrate^ &c. attending and a^iing at fuch 
meeting, ihall be paid four (hillings a day for his ex- 
pences, out of the goods faved by their care or dircc? 
tion. — ^Provided (^ 7.) that if the charges and rewards^ 
for faivage, diredied to be paid by this and the former 
a£t, (hall not be fully paid, or fufHcient fecurity givei^ 
for the fame within 40 days after the feirtces per? 
formed, the officer of the cuftoms concerned in fuch 
faivage (hatl borrow or raift fo much money as /hall 
be fufficient to pay fuch charges, or any part thereof 
remaining unpaid, or not fecured as aforefaid, by or 
upon one or more bill or bills of fale under his hand 
and feal, of the (hip or ve0[el, or cargo faved, or fuch 
part thereof as (hall be fufficient, redeemable on pay-^ 
ment of the principal fum borrowed, and intereft at 
4 per cept, per mtnumj* 
There are many other regulations in this ad, as to th^. 
perfons by whom this and the former a£l (hall be put in 
fdrce, and as to the deteftion and puni(hment of of- 
fenders. The foregoing extracts which have been made 
for the purpofc of (hewing that, by our law, the faivage 
of (hips or goods ftranded c^ caft away is a reafonaUe 
fatjisfaftion to the perfons employed in faving and pro-, 
teding them for their labour j to be cilimatedj, not ac- 

5 cordingj 
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itoi;ding to their 6wn arbitrary vill, but by perfons of the 
firft xe%e£iability iq and aear the place where the misfor- 
ti^ne hajqiens. 

With refp^A to falvage in the cafe of recapture by How faWagc 
the marine law of England, as pra&ifed in our coiuts of ^^icgn^lUdh^ 
admiralty previous to any parliamentary regulations, if tbt marine jaw. 
the fhip or goods were retaken before coi^depnatioHs 
till which time the jus p^HmiffH continued^ the priginal 
owner was entitled to have reftitution decreed to him, on 
payment of a rcafonabh Jdvage to the rccaptor). But 
by feveral ftatutes («), falvage upon a recapture wa^ 
&ced at certain rates, according to the lengdi of time 
the rejraptured (hip was in the hands of the enemy. It 
will b^ f^ffipfent, hoixrever^ for our prefent purpofe, to 
(late the regulations now in force as they were eftablilhed 
by the laft prize aft. 

By flat. 33 G. Ill, c. 66, % 42. ^ If any fl^ip or veiTel, By i\ g, ni> 
5 taken as prize, or any goods therein, (hall appear, in the Xt^J^t^^))^ 

< pourt of admiralty, to have belonged to any of |iis Ma* recaptured, 

* jelly's fubje£ls, which were before taken by any of his r^ken by men uC 
f Majefty 's enemies, and at ^ny time afterwards reuken J ^y wiloufe/i ' 
f by any of his Majefty 's (hips, or any privateer, or other one/xtkf (of 

< Ihip or yeflel imder his Majefty's prote^iox^ i fuch (hipS| 
' yefiels, and gopds Ihsdlt in 4II cafes, (faye as hercaftw 

< excepted), be adjudged to be veftorfd, and (hall be ac*- 
« cordingly reftored, to fuch fqrmer owner or owner^^ he 

< or they paying for falvage, if retaken by s|ny pf />is 

< Majefiy*s Jbipj, one eighth part of the true value thereof, 

< to the flag ofiicefs^ captains^ &c. tp be divided as the 

♦ fapie ad direils ; And if retaken by any privateer, or 

* other fliip or vellel, one fixth part of the true value of 
1 fuch {hips and goods, to be paid to the owners, officers 

« and feamen of fuch privateer or other veflel, without t* 1. l 

^ Hnj dedudiion. And if retaken by the joint operation both jointly, 

f of one or more of his Majefty's fhips^ and one or more fjj^ idJ}fra*ity 

• private ihips of war, the judge of the court of admi« ?»'" ^^^^^ ("5** 

^ - ^ 'JO falvage, ^ndm 

_ fuch proportion^ 

as he (ball dctc^ 
fit 

•' • (a) VJd. I j Q. II, c. 4, and 3j> G. II, c. 34, 
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• rakyi or other court having cognizance thereof, ftall 
^ order fuch falvage, and in fnch proportions, to be paid 

• to the rccaptors, by the owners, as he fliall, under the 

• circamftances of the cafe deem fit and reafonabie {a). 
But if the rec»p- « But if fuch recaptured fliip or vcflcl (hall appear to 

tiired (hip befet,, ^i-tii n« «-» 

forth by the * havc Dccn fct forth, by the enemy, as a Ihip or veflcl 

5^T/r, fcc'ftiii * ^^ ^^'■» *^ f^*^ *^P ^^ ^^^^^ ^^^ ^^^ ^ reftored to 
be lawful prize < thc former owncrs ; but fhall, in all cafes, whether 

to ibe rccaptors* j» • 

• retaken by any of his Majcfty^s ftiips, or by any pri- 
« vateer, be adjudged lawful prize for thc benefit of the 

• captors." 

The infored need As the infurcr does not, in exprefs words, undertake 
faivagc, but may ^^ P^Y falvage, perhaps the infured could not declare for 
wcoverundera ^ \q{^ ^y f^e payment of falvage. TTiat form of declaring 

the lofs which might, pcrhaps, be thought too general. Indeed it would 
and for"the da- ^^ ufclcfs to declare fo, for he may declare as for that fpe- 
fovedh****^?* cies of lofs which occafioned the payment of falvage, 
taiiicd. and recover the falvage aiiually paid (h). And upon 

the fame declaration he may recover for thc lofs, if any, 
fuftained by damage done to thc goods faved. 
Thecoortof ad- Thcfc regulations relate only to the falvage of Briti/b 
"1"!^*^? fir* .^^P^ recaptured. In the cafe of neutral fliips captured 
vage in the cafe by thc cncmy, and retaken by Briti/b men of war or 
ncutralfc * privateers, the court of admiralty have a difcretionary 

power of allowing fuch falvage, and in fuch proportions, 
as, under the circumftances of each particular cafe, may 
appear juft. But there is no pofitive law, or binding regu- 
lation, to which parties may appeal to regulate the rate 
of fuch falvage. Some falvage in fuch cafes is generally 
allowed J and in praftice the rate is ufually regulated by 
the fame rules as in the cafe of Britijh property. 



{a) It fccms a little fmgular tbat, in tbe cafe of a joint 
capture by men of war and privateers, the judge of the court 
of admiralty has power to order, not only the proportion of the ' 
falvage which each (hall receive, but alfo to afcertain the amount 
of the falvage which the owncrs fhall pay to the rccaptors.— » 
(h) R. Gary v. iSTm^, Ca, Tcmp. Hard, 304. Vid. inf, 
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Before an adion will lie for a (iefs by payment of Salvage muft be 
falvage, the amonnt of fuch fahage muft haye been a& ^judicarlo^f 
certained by tie dccifion of die court of admiiaky, ^frJj^^l'jf^^" 
which alone has jurifdi^lion to determine as to the righi title the infurcd 
to falvage in all cafes^ and, in the cafe of the recapture ihJ^ undcrwri™ 
of neutrals, as to the amount of fuch falrage. ^*"' 

"Wlien the falvage, however, is very high, the in« 
fured may abandon, and call upon the infurer as for a 
total lofs, as we &all have occafion more particularly 
to obferve hereafter, in the chapter upon abandonment. 



Sed. 9. 

Of Wilful and Fraudulent Loffes. 

AT the conclufion of the fixth fc£kion of the prefent 
chapter {a) we fhortly adverted to the punifhment of bar*. 
ratry by the laws of other countries. We will in the 
prefent fedion fhew how piracy and other offences of 
this nature, and alfo the offence of procuring wilful and 
fraudulent loffes, with intent to defraud infurers, are pu- 
niihable by the law of England* 

The crime of piracy, or robbery upon the high feas, ^°\P*?*^ '* 
is an offence againft the univerfal law of fociety ; a pi- law of EngioM^ 
rate being, as Lord Cole defcribes him, ho/Hs humani ge^ 
neris. By the ancient common law, piracy, if committed 
by a fubjeSf^ was held to be a fpecies of treafon, being 
contrary to his natural allegiance ; and by an aliens to ' 

felony only: But now, fincc the ilatute df treafons^ 
25 Ed. Ill, e. 2, it is holden to be only felony iii a fub- 
je£l: {h). Formerly this offence was only cognizable by 
the admiralty courts, which proceed by the rules of the 
civil law (r). But it being inconfifient with the liberties ' 
pf the nation, that any man's life fhould be taken away, 

(fl) Sup. 4^9.— (i) J Infi, lij»--(0 I Hanvk. P. C, 

Italefi 
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onlefs by die judgment of his peera» the flat 28 H.YlSt 
c. 159 cftabliihed a new jurifdidUon for this pnrpofe, 
which proceeds according to the coorfe of the common 
hiw {a). 

The oficnce of piracy, by the conmion law, confifis iir 
the committing of thofe afts of robbery and depreda- 
tion upon the high feas, which, if committed upon 
hnd, would amount to felony there (i). But by ftat. 
I and 12 W* in, c. 7, $ 8 and 9. < If any natural 
bom fubject commit any zQt of hoftility upon the high 
feas, againft others of his Majelly's fubjeAs, under 
colour of a commiffion from any foreign power; 
or if any commander or mariner (hall betray his truft, 
and run away with any (hip, boat, ordnance, ammu- 
nition or goods \ or yield them up voluntarily to any 
pirate ; or bripg any feducing meflage from any pi- 
iratCj^ enemy, or rebel ^ or cpnfult» combine, or con- 
federate with, or attempt to corrupt, any officer or 
manners to yield up, or run away with, any fhip or 
goods, or turn pirate ; or ihall lay violent hands on 
his commander, to hinder him from fighting in de- 
fence of his fhxp \ or (hall confine him, or make, or 
endeavour to make, any revolt in the {hip, (hall be 
adjudged to be a pirate, felon, and robber, and (hall 
fuif^r death and lofs of lands, as a pirate,, felon and 
robber on the fea ought to fufier, whether he be 
principal, or merely acceflary by fetting forth fuch 
piratesi, or abetting then\ befq^e the fa^, or receiving 
or concealing them or their goods, after it :' And the 
ftat. 4 (j. Iji c. I J, exprefsly excludes the principals from 
tiie benefit of clergy. By the ftat. 8 G. I, c» 24, trading 
with known pirates, or fumifliing them with ftores or 
ammunition, or fitting out any veflel for that purpofe ; 
or confederating or correfponding with them, or for- 
cibly boarding any merchant veffel, though withou,!; 
feizing ot parrying her off, and deftroying or throwing 



(«J Vid. 4. Bl Com. ^i.^(b) x Hawk^ P.C; ico. 
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any of the goods overboardi fliall be deemed piracy; 
and fuch acceflaries to piracy as are defcribed in the 
above ftat. 11 and 12 W. Ill, are declared to be 
principal pirates, and all pirates convi£Ved by virtue of 
this a£l, are made felons without benefit of clergy. Thus 
does the ftatute law of England aid and enforce the 
law of nations, as a part of the common law, by infli£^- 
ing an adequate puniihment upon offences againit that 
univerial law* 

The flat. I An. ft. 2, c, 9, ^ 4 and 5, makes it a liiU/ufeSSy* 
(imple felony in any mailer or mariner, wilfully to caft «"<*cflroyaDy 
away, burn, or deftroy any (hip to which he belongs, pivjuwiccofib* 
to the prejudice of the onunerj or of any imr chant 3IIp''<I?g^o« 
ivho Jball load goods thereon \ and takes away the be- board; and ulu« 

awav clcnrv if 

nefit of clergy from fuch offences, eommttud on the high coInmit^datCea» 
feas. 

Though the infurerg are only anfwerabic for loffe« The4(?. I.ij. 
arifing from the accidents and misfortunes incident to m^* to the cafe of 
Titimc adventures, and not for fuch as proceed from mafteT whoifcatt 
contrivance or deAgn on the part of the infured ; yet the deftroy any Oiip 
temptation to defraud infurerjs by the wilful and con-» o^theowiien of, 
certed deftruftion of fhips and goods infured, in order ^^^^^^* 
to give a colour to fraudulent claims for pretended 
lofles, has been found productive of fo many evils^ that 
it became neceflary for the legiflature to interpofe its 
authority to reftrain them : And therefore^ by ftat* 4 
(?. I, c. 12, } 3, * If any owner, captain^ mafter, nja* 
riner, or other officer of any fljip, fl»all wilfully caft 
away, bum, or otheirwife deftroy the fliip, of which 
he ' is owner, or to which he belongs \ or in any 
manner dire^ik or procure the fame to be done, to 
the prejudice of the perfon or pcrfons that (halj 
underwrite any policy of infurance thereon; or of 
any merchant that (hall load good) thereon^ ihall fufier 
death/ 

Thi« ftatute having only made this crime a fimple Thcii(?.i.c. 
felony, it was found infufficient to reftrain the commif- clergy from 

(ion of it, and tbcrefw the ftjit. 11 G- 1, c 29, § 6 and [^^.V«f^^^^^ 

7i takei 
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7» takes atway from it the benefit of clergy, and uiflt£ls 
the fame punifhment on perfons guilty of the like of- 
fences, * nmth intent to prejudice any owner of fuch fiip r' 
And it further enads that if fuch ofienxres be conuhitted 
within the body of any county, they fliall be tried in 
the fame manner as other felonies ; if on the high ^s^ 
then according to the diredions of the ftat. 28 H. 8» 
c. 15. 
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CHAP. XIV. 

Of Aiandonmenu 

Preliminary Obfervations* 

|T has already been obferved {a) that the term total hfs Nature of aban- 

does not only fignify tlxe abfolute deftruftion of the ***°°^*"^- 
thing infured, according to its natural import ; but alfo 
that, in legal and commercial language, it means fuch a 
lofs or damage to the thing infufed, though it fpecifically re- 
main, as renders it of little or no value to the owner. It 
alfo means any lofs or misfortune whereby the voyage is loft, 
or become not worth purfuing, and the projcfted adventure 
fruftrated. In fuch cafes the infured is entitled to call uport 
the infurer as for a total lofs : But then he muft abandon ; 
that is, he muft renounce and yield up' to the infurer 
all his right, title," and claim to what may be faved, and 
leave it to him to make the moft of it for his own be- 
nefit. The infurer then ftands in the place of the in- 
fured, and becomes legally entitled to all that can be 
refcued from deftruftion {b). The idea of abandonment 
therefore, pre-fuppofes a total lofs in this latter fenfe, and 
implies that fomething remains which may be faved, and 
which maybe given upj or abandoned, to the infurers. For 
if the infured could only abandon, in the cafe of a total 
lofs, in the ftrift and natural fenfe of the words, there 
would be nothing to abandon, and abandonment could 
then be only an ufelefs form. 

It has been faid that thepraftice of abandoning dates its Whether coeval 
origin from the period when the contraft of infurance ^''J* »nf"'»nc* 
itfelf firft came into ufe (cj \ and yet it does not feem 
to be a right which neceflarily refults from the nature 



{&) Sup. 4T4. — (b) Vid. Pothier^ h. t, n. ijj. Ofd« 
^wxXIVj'h. t. art. 47. Ord. Bilboa^ art. 32. i /^«f. 98. 
(^) Park 143. 

of 
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df the contrad. — That the bfs or damage (honld be made 
good by the infurer, who has made himfelf refponfible, 
is peifeAly reafonable^ and conformable to the fpirit of 
the contraA. But it does not neceilarily follow from 
thence^ that^ in cafe of a difafter, he ihould be farced 
to become the proprietor of the (hip or goods infured, 
merely becaufe he was a furety for their fafc arrival i 
indeed the author of Le Guidon fays^ that abandonment 
is only to be reforted to in extreme cafes faj. 
tu probabtt I^ feems more probable that abandonment arofe from the 

origtiu pra&ice of occafionally introducing into policies particular 

ftipulations, that if the thing infured ihould be fpoUed ot 
greatly damaged by any of the perils infured againft, it 
ihould be abandoned to the infurers, who ihould be there- 
upon obliged to pay the entire fum infured; and that 
(imply making good the damage ihould not be fufficiexit 
to difcharge them ; and ftipulations like this, being fre- 
quently introduced into the contrtGt^ became at length 
the foundation* of general rules^ which have been elta- 
bliihed by poiitive law in fome countries, and adopted 
in others as part of the general law of infurance, 
Wliettter it ha« Be this as it may, it has been thought that in many 
keen carried loo y^ances the praf^icc of abandoning has been carried too 

far : and that the infured ihould, in no cafe, be permit- 
ted to abandon, where the efieds infured, or the greateft 
part of them, ftill exift, aud are in the power of the in-: 
fured. Mr. Juftice Buller (cems to have been of opinion, 
that when this queftion firil came before our courts, it 
would have been the wifeft policy to have determined 
that the owners ihould in no cafe be allowed to abandon, 
where the property ftill exifted (A) . The firft cafe we find 
in our books on the right of abandonment, came before 
Lord Hardwicke in the court of Chancery in the year 1 744 j 
and he, after fome deliberation, determined that where a 
recaptured ihip and cargo were fold to pay the falvage, the 
infured had a right to abandon the furplus, and chim as for 
a total lofs (r). 



{a) Li Cmdanf c. 7» art. 1.^(3} Vid. i T. R. 615, 6i6. 
-i-(^) Vid. Prinj^k v. Hartley^ 3 M.A^i^ inf. 495. 
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It muft be admitted, that the privilege oi abandon^ 
ing in every cafe which is deemed a total lofsmay fome- 
times be liable to great abUfe. Whetei as in the cafe of 
capture, the thing infurcd, and every part of it, is com- 
pletely gone out of the power of the infured, it is juft 
and proper that he ihoiild recover at Once as for a total 
lofs, and leave the /pes recuperandi to the infurer who 
will haVe the benefit of. a recapture, or of any other 
accident by which the thing may be recovered. But it 
feems, at firft fight, impolitic, not to fay umeafonable» 
that the ov/ner of a Ihip which is ftranded, (the captain 
and crew being his fervants, on the fpot, and in poffeffion 
of the fliip and cargo), Ihould be at liberty to abandon 
tliefe to a numbet bf underv/rite^s who fometimes fipd 
it difficult to aft m concert, and who have, perhaps, no 
means of difpofing of the property thus tlirown upon their 
hands, but to the greateft difadvantage. 

On the otlier hand, it may be. truly faid that the cap- 
tain muft occafionally be the agent, not only of the owners 
ior freighters of the (hip, but alfo of eyery perfon interefted 
cither in the fliip or cargo ; that he, in cafe of misfortune, is 
bound to do the beft in his power for the benefit of all con- 
cerned 5 and that, whether he difpofes of what is faved 
for account of the infured, or the infurer, comes to tha 
fame thing, fince in both cafes th^ amount mufl go in 
diminution of a total lofs. ' Perhaps, too, the notice of 
abandonment, which may, in fome cafes, enable the 
iindervi^riters to fupetintend the difpofal of \krhat may be 
faVed, may fometimes be pr«du£tive of very beneficial 
efiefts, in preventing frauds. 

In treating this fubje£l we will cortfidei*, 
~ 1 . in what cafes the infured may abandon ; 
at. Within* what time this niuft be j 
^. The form of the abandonment ; 
-4,.Theeifeaof ki. 

S./Of 'the ordering and* difpofal of dk elFeds aban- 
iohed.'^ 
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4 

in what cafes the injured may abandon. 

Tbe general IN general it may be laid doMm that^ by the law of 

which^the'nght infuTance, as underftood in England^ the uifi»ed may 
of aUandonmg abandon in every cafe where, by the happening of any of 

the misfortunes or perils infured againft^ the voyage is 
lofty or not worth porfuing, and the projeded adventure 
\i fruftrated ; or where the thing infured is fo damaged 
and fppiled as to be of li^le or no value to the owner % 
or where the falvagc is very high j or where what is laved 
is of Icfs vahit than the freight J or where further ex- 
pence is itzcctbtyj and the infurer will not undertake^ at 
all eyentS|to pay that expence, &c. {a), 
lb wKaf cafe* it The ordinance of the marine of Ltmis XIV. {b) which in 
jTrr^* ^ this, as in moft other partidilats, is collcidted from the 

feme ancient fources from whence other countries hav9 
.dtrawn their principles of the law of infurance^ confines 
a^bandonment to thefe five cafes $ capture, (hipwreck, 
branding, arreft of princes, or the entire lofs pf the ^^^^ 
infured (c). 

Valtn thinks the latter words niean, not an abfolute de*' 
ftru6iion, but a genera! hfi (d). — Pothier fays they mean 
a total, Qx almoft totals lofs {e). This he explains by fay- 
ing, that goods whi^ are confiderably damaged are deemed 
to be goods loft; \ and therefore when all, or almoft all 
.the goods are in that ftate, it is a total lofs. Both thefft 
authors cite Le Guidcm^ which lays it down that the in- 
fured may abandon when there is an average lofs or d«- 
mage which exceeds half the value of the goods infured, 

■ ■ I I ■ I III ^ I ■— l " ...!*.!! I. I.*I.II. M I.II ■ I I ■■ ■ lll.»»iP««Ul— »—■——»— ^"^^^^ 

(a) Per Lord Mansfield^ in Milk v. Fletcher^ inf. 497.— (^) b» t. 
art. 46.— (r) ^* Pefteentiere del eJeU affurh.^'-^{d) " fertegene- 
rique des effnts aj/ures^fani itre ab/olueJ* Vtdin fur art. 19,^*' 
p. 5x. — (e) " Perte totak w prefque totuk dei effete eiffuris.^* 
PgiiiffTi h%t, n, 119. 

4» 
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or ill cafi^ they be fo damaged as not to be worth the 
freight or little more {a). 

Emerigon objefts to both thefe interpretations^ as being 
vague and uncertain, and as leaving it too much in 
the brcaft of the judge to decide what Ihall be an entire^ 
ox almoft entire, lofs, which, he lays, muft lead to great 
doubts and ruinous litigation {b). 

By the French law, the right to abandon feems to de- 
pend- on the fpecies of misfortune which has happened ; 
witli us k depends rather on the degree of lofs fuftained in 

confequence of it. 
Such are the general principles upon which the right 

of abandoning rcfts : We will now take a view of the 
cafes in which thofe principles have be^n exemplified^ 
frf^ upon tofles by capture, and arreft of princes; andyJ- 
condlyy upon other lofles. 

I. Of the right of abandoning^ upon capture^ and arreft 

qJ Princes. 

As capture and arreft of princes have afforded the moil 
frequent occafions for abandonment, fo moft of the great 
leading principles uppn >^hich the right of abandoning 
refts, have been fully difcufled and eftablifiied in cafes of 
that fort. 

Capture by an enemy or a pirate, or an arreft of Capture or 
princes, or _ieven an embargo, is primd facie a total lofsj "c^ u /►/'SIT/f- 
and immediately upon the capture, or upon a mere arreft, ^'*» * ^^^ ****• 
or at any time while the (hip continues under detention, . 
the infured may clcSt to abandon, and give notice to the 
infurer of bis intention fo to do ; and thus entitle himfelf 
to claim as for a total lofs from the infurer. For, from 
the moment of the capture, the owners lofe their power 
over the (hip and cargo, and are deprived of the free 
difpofal of them ; and, in the opinion of the merchant. 



-«T 



(a)*^ Lemarcband cbargeyr eft en llheris defaire afes affureurs 
dijk propriete qu*il a en la marchandife chargee^ lors et quani U 
advient avarie qui exiide ou endommage la moiti^ de la marcban" 
difeifu telle empirance en la marchandife qu^elle nt value le frety otL 
feu di chafe a*avantagej^ Le Guidon , ch. 7^ art« ^«— ('^) Emijg* 

• _ . < • 
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Upon a wager 
policy the in- 
fured canuuC 
atafldoiu 



Bat a capture or 
arreft docs not 
muejfarily terrain 
Mte in a total 
loft. 



Neither doei a 
recapture necef- 
farilv deprive 
the infured of 
the right to 
abandon. 



his right of difpofal being fufpendcd or rend^rod uncer- 
tain, is equivalent to a total deprivation. It would there- 
fore be unreafonabh to oblige the infured to wait the event 
of capture, dctentiouj or embargo («). 

There is this dilTereacc between a policy yp<m interejlf 
and a wager policy^ that in the one cafe the infured oiay, if 
he think proper, abandon the nnoment he has notice oi 
a capture or detention, and this will bind the underwri-- 
ters, whatever may be the ultimate fate of the (hip ; but in 
the cafe of a wager policy there can be no abandonment^ 
becaufe the infured has nothing to abandon (^). 
' But a capture or arreft does not neceflartly, and at all 
events, terminate in a total lofs, fo as to entitle the infured 
to abandon \ for as he cannot abandon till he has.rcceived 
advice of the lofs ; if, at the time he receives fuch ad- 
vice, or before he has ele£bed to abandon, he receive ad- 
vice that the fliip or goods infured are recovered, » or arc 
in fafety, he cannot then abandon \ becaufe he can onfy 
tbandoQ wlnle it is a total lofs, and he knows it to be 
fo ; not after he knows of the recovery. * Therefore, if 
» captured fhip be 'retaken and permitted to proceed oti 
her voyage, fo that Ihe fufers but a fmall temporary in- 
convenience ; this would only be a partial, and not 2 
total lolii(r). 

On the odier hand, a title to reftitution upon a recap- 
tiure doesnot necefiarily, and at all events, deprive the in- 
fured of' the right t6 abandon : For if j in confequence of 
the capture, the voyage be loft> or not worth purfui^g i 
if the falvage be very high ; if farther expence be ne- 
ceflary, aiid the ihfurer will not undertake at all eventij 



(a) Vid. % Bur, 696, fup. 429.— (^) Vid. Lord Man^l£* 
judgment In Kukn Kemp v. Vigne^ 1 T. K. 304, fup. io6. — (r ) By 
'■ the law of France y the fhip being once captured, it is atways 
\ totad lofs; 9nd:the legal dSktX of it i& prefuftied to con- 
ikviM^^ though the (liip be releafed or retakear'''^'^l^ recoveiy of 
the goods infured ia only for the account of the iiifur«r, wha 
(^annot, und^r pretence th^t tl^ey are arrived at their port 'q£ 
deiiinationy refufe th^ abandpnment. The rfcovery oP'ths 
goods ii merely in nature of falvage. Emcrtg. iom^ 2, p, 18& 
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to pay it, he may abandon. — The rule is, that, tf the if the ihng in- 

. ' ... furcd be rcco^ 

thing inftired be recovered before any lofe is paid, the in- vcred before the 
lured i* entitled to claim as for a total, or a partial lofs,' {^[' wiU'bc'roul 
accordinff to the final event ^ that is, according to th^ ^^ pitiai, ac- 

° . , ' . ^ cording to th« 

ftate of the cafe at the time fte makes his claim. There final event, 
is no veiled right to a. total lofs, till the infured, having a' 
right to abandon, .clefts to do fo ; for he is only entitled 
to an indemnity for his lofs as it ftands at the tirfie of 
Ithe a^ion brought, or offer to abandon. 
But if, after a total lofs has been aaually paid, the B"*»^aftera 

/ r » . total lofs lias 

thing infured be recovered," the infurer cannot oblige been paid, the 
the infured to refund the. money he has received; but recovered "^ the*** 
he (hall ftand in the.place of the infui'ed, \and fo lio in- '"^"•''J fl»a" ««« 

. „ . , , * X be obliged to le- 

juitice IS done* fund. 

The two following cafes ate cited as examples to (hew xhough there be 

that though a captured fliip be recaptured, yet if tlie ?r7jj'^^"'^^'/be 

voyage be loft, the lofs will be total, and the infured will lott, the infured 

t • r... ^ i_ J ni4y abandon. 

have a. nght to abandon. '' 

The firft w^s the cafe of a fhipinfuredfromiW<?«to J5<?r-' a ihip it taken, 
mudas and Carolina, taken by a Spant^ privateer, and car-' J"j^ irt"*^^|ft^nf 
ricd into So/lott in America, vfiYiCZt no peribn appearing to gWe couniiy to pay 
fecurity or anfwer for the- moiety to fatisfy the'fclvage, flie t^J ira?vage"and 
was condemned and fold in. the court of adimnraky there, thcrefidu^of 

■ r 1 • f ^"® produce of 

The recaptors had their moiety of the proceeds, atid the thv faics; i-e* 
furplus remained in the hands of the ofSc^ria ctf the court. ^^J^^ of\dfhi 
r— An.aftion at law was brought upon the policy by the? ^aJty tH*rc: 

. r • , t , . , ,.o . n. 1 ; . The infured rttjiy 

miured, who obtained a verditc agamu the underWntei' afendon, and 
for a total lofs. The underwriter filed .a bill in Chanceryy ''^^Zu. ^"' * 

and moved for, an injunction to flay the proceedings at ; ' • ■' 

law; infifting that the infured ought not to recover more iJy^^chvnu 

than the moiety, of the lofs, as the ftat. 13 G. II. c. 41 §18,* '744> 3 -^'^^ 

gave the thing faved to the owner, who was intitled to* 

receive it frpm the ojSicera of the admiralty cmrt ^^Bcfioni 

The infured, in his anfwer, fwore that he fe^ cffered^ .,. 

and was now willing, tQ r^/«fwy&.his iiitereft to the in- 

furers in the benefit of the.,{alva|[e^ and would give them > 

a letter of attorney to receive ,itv — ^Lord tjhrdwide C» 

determined , that thexe :.was no ground (^ an injimc* :, 

tion ii\ thi^ cafe.— He faid,-^^ At die tiiK^ of the tri^)^ 

-..-■, » - 

the infixed knew that the fliip was retaken..-r-The quef- 

I i 3 ^tioii 
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A Aitp, iftcr 
throwing part of 
her cargo over- 
board in a ftorrri| 
and being dif- 
•bled from pro* 
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voyage ffii re- 
fitted, is cap* 
tiired and her 
crew talccn out : 
Bat after being 
eight dayi in 
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captured and 
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upon which rhe 
int'ured give no- 
'tice to abandon. 
Before 'the ihip 
can be rctit- 
ted, the red of 
tiie cargo is 
rpo!lcd:--Thi« 
is a total lof<i» 
^^^d the i mured 
may abandon. 

K^ur^ 6S3. 



tion arifes on the ftat. 13 G. IL with regard to the fal^ 
vage. It has been faid, that there ought to be only half 
the lofs recovered on the policy ; and, as to that, the aft 
has made great alteration in the law of nations, with 
tefpe£l to recaptures. The carrying a {hip infra predict 
hoftlumy or Jt pemociavcrit with tlie enemy, makes it the 
prize of the rccaptor, as if it had been originally the 
ihip of the enemy 5 but, by the aft, the recapture rc- 
vcfts the property in the owner. If there had been a 
falvage> it muft have been dedufted out of the money 
tecotered under the policy; but if none came to the 
hands of the iqfured, (he jury could not take notice of 
it. It is uncertain whether the infured will receive anv 
thing or not : And if any thing be recovered, he muft 
have had an allowance for his expences in recovering it. 
Therefore, being willing to relhtquj/b his intereft in the fal- 
vage, he ought to have recovered the whole, money infured. 
It would be mifchievous if it were otherwife ; for then, 
upon a recapture, the infured would be in a worfe fitu* 
ation than if the ihip were totally loft/' 

In the fecond cafe, two infurances were made, the one 
on the ihip V^vid znd Rebecca, the other on goods on board, 
<< At and from Newfoundland to her port of difcharge in 
" Portt^gal or SpainiVnihoMtiheStreigktff or England.'^ — ^Ih 
^n aftion upon the former policy, the plaintiff declared upr 
on a total lofs by capture ; upon the latter, the declara- . 
tion alledged that divers quantities pf iiih and other mer- 
chandizes, were put on board; and averred that one 
fourth of the faid goods were neceffavily thrown over- 
board in a florm, to preierve the iliip and tlie reil of tlie 
cargo ; after which jtttifiny the (hip and the remainder of 
the goods, were 'taken by:tli€J Ffynch.-^lt appeared on 
the tria!,^thatitherfhtp -was taken on the 23d of December 
1, 7 56;. and the mailer, mates, and all the failors, except 
^1 apprentice and a landman, were taken out of her and 
ga^rricd to prance*'^ T*e:ibip,:]eemwed to the hands of th^ 
French eight daySjjmA was thcnj^taken bv a Britijb pri- 
vateer, and brought into Mtlford Haven cm. the i8th of 
January^ and immediate mtice was given by the infured to 
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the infurers, widi an offer to abandon. Before the capture, 
the fhip, in a violent fiomiy was feparated from her con- 
voy^ and fo difabled as to be incapable of proceeding on 
her voyage, widhout going into fome port to refit. Part 
•f her cargo was thrown overboard in the ftorm, and the 
reft fpoiled, while the (hip lay at Milford Haven after the 
offer to abandon, and before the (hip could be refitted..^ — 
Upon this cafe, two queftions were made j ill. Whether 
this was a lofs by capture for which the infuters ^ere liable* 
jdly. Whether, under all the circumftances, the infured 
had a right to abandon the ihip to the infurers after flie 
was irarried into Milford Haven. — The court, upon great 
^onfideration, were clearly of opinion, that the lofs was 
total by the capture ; and that, after the voyage was de- 
feated, the right which the owner had to obtain reftitu- 
ivij\ of the fliip and cargo, paying falvage to the recap- 
tors, might be abandoned to the infurers, after fhe was 
brought into Milford Haven. — Lord Mansfield delivered 
the opinion of the court. The dccifion of the firft point 
has been already mentioned in its proper place {a). Upon 
the fecon4 point, his lord(bip faSd,— " The fingle quef- 
tion upon ^ich this cafe turns, is, whether the infured 
had, under all the circumftances, an ele^ion to abandon 
on the 1 8th of January. The Ipfs^ and difability were 
in their nature total at die time they happened. During 
eight day3 (be plaintiff was entitled to be paid by die in« 
liirer, as for 9 total lols ; and in die cafe of a recapture^ 
the infurei' would hare ftood in his place. The fubfe- 
giient recapture it, at beft, a faving only of a fmall 
part: Half the v^t4e mt^ be paid for falvage. The dif- 
ability to purfue the voyage ftiU continued. The mafter 
and mariners were prifoners* The charter-party was diC* 
iblved« The freight, except in the proportion of the 
goods faved, was loft. Tlie (hip was neceffarily brought 
into an Englifi port. What could be faved might not be 
worth the expence neceflarily attending it. The fubfe- A title to refti< 
quent tide to reftitution arifing from the recapture, at x fri^recapture, 

cannot take 
^ 1 ' ' I '■ ' ' ' ^ , ■ I f I I II II . ^ away a veiled 

• right to abandoo,. 
/#JSup. lOJi' ifthefliipbe 

^ ^ * unfit to perform 

I i ^ great theyoyage. 
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great expepce (j)> of a ihip difablcd frpQk purfuing her 
vopge, cannot take away a right Tcfted in the infured a\ 
the time of the capture. But becaufe he cannot recover- 
for any more than the lofs he has fuftained, he muft aban- 
don what may be favcd. The better opinion of the book» 
fays, — <* $uj^cit femcl extitlffe cofiditionemy ad henefictuxn affe^ 
" curat orti de amijftone navis; ctiam quod po/l^a Jequereiur 
** recnperatio : Nfitn per talcm rectiperativum fion psterit prx- 
^^jmllcari ajfecuratio (^).*' I cannot find a fin'i^Ie book, 
ancient or modem, which doc& not fay that, in cafe of 
a (hip being taken, the infured mny demand as for a total 
The infured may lofs and abandon. What proves the propofiftion raoft 
a mtfc^rrS^ ftrongly IS, that by ^e general law, he may abandon in 
orcmhargobya the cafe merely of arreft, or an cn^bargo, by a prince nor 
tiictpy. an enemy [c), routive regulations m difterefit countries,. 

have fixed a precife time before tlie infured {ko\il^, in th^,t 
cafe, be at liberty to abandon. The fixing a precife time 
proves the general principle. Every argument holds 
ftrongly in the cafe of tlie other policy, with reg3r4 to the 
goods. The cargo was^ 19 its nature, pcriihable, def- 
tinned from Jiewjbimdhnd to Spain or jportugal\ and the 
f oyi^ge was as abfblutely dsfcated, as if the ihip k^d been 
wrecked, and ^ third or fourth of th^ goods faved. T^o 
capture by tbft ehemy oan b^ fo total a Ipfs as to leare no 
poffibUity of recovery. If tlUfc ov^v^tt hi*nfttf feouM Tc- 
taMe ^ any time, he will be intitted | and by the jftat, 19 
6. O. c. 34, $24, if an E>iglijk9kvp retake at any time, 
bsfcce die condeiwds^n dr after> tj^ owner is entitkd 
to teftitutionj» \ipoa ftat!ed falyage. This chance does M 
fskfpendthe. demand upon the infurer for a total lofs : But 
juftic« is 4one^y putti^ him ip th^ place of the inured, 
in cafe of a recapture, in queftfons oh policies, the na* 
(luse of tdh^ G09tni£)^ as ah indemnify and nothing cife> '^ 
^Iwaysi Hl^^U]F<co|ifid^d« There nrigbt be pircum<f 



{a) By ip $. Ii» c, 34^§ 2, z moiety pf the value of the oip^ 
fured (hip W98 giVeii to privateers, if the prize was above y6 
hours in the pofleffion. of the enemy. Bui now by 33 <?. lU* 
f. ^^, h 4^> the^falvage ixi all cafes of recapture, hj prkfotferSf 
js fixed at onej!xtk»'^{i)'fi!OCc^ n, 96^e^fcJ Vid. fup. 434. 

^ ft?nccf 
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ftances* unvler which a capture would be but a fmaU tcni* When the cap- 

-., ,* , ^11 A ture proves bur 4 

porary hindrance to the voyage i perhaps none at all : As fmaii temporary 

if a (hip were tafen, and, in a few days, cfcaped en^ ina^cd cann*^ 

tircj and purfued her voyage. ThcFC are circamftances abandon, 
under which it would be deemed an average lofs : If a 

captured ihip be immediately ranfomed (a) by the maf- As if the (hip 

ter, and purfue her voyage : the?:e, the money paid is an. J^aVfomedf ani^ 

average lofs, And in all cafes the infured may chufe not pu^ues her 

voyafire 

to abandon (^), In the fecond part of |he ufages and 
cuftoms of the fea, (a t^^nflation from the prench)^ ^ The infured it 
treatife is infertcd called Le Guidon, in which, after men- ^ "bi*doaf ^''^ 
tioning the right to abandon upon a capture, it is addedj^ 
"or any other f^ch difturbance as defeats the voya^j Hentayaban.. 
or makes ifc not worth while, or not worth the freight^ a^rbedifeluJ 
to purfue it (^)/' I know that, in late time^t the privi- or not wouh 
lege of abandoning has-been reftrained for fear of letting. **^ ** ** 
in frauds : And the merch?mt cannot ele£k to turn what^ ^^ *'« cmno^ 
at the time when it happened, was in it^ pature, but an ^Xioninir, 
average lof9> into a total one, by abandoning. But there !""* * ^^"f^ 
is no danger of fraud in the prefent ^afe. The lofs was. 
total at the time it happened \ and continued total, a^ to 
the.deftruftion of the voyage. Nothing could be reco- 
vered, but upon payment of move than half the value,, 
including the cofts. "W^at coul^ be faved of the goods 
Plight not be worth the freight, for fo much of the voy- 



II. » ■ ■■♦M.»*i 



(a) Since this judgment was deHvered, the nmroitfing of 
ihips captured by the enemy bai been prohibtted by ftat. 2i2 0/ 
III. p. 35. fup, 439.--(A) JU Quidortf ch. 7, art, i, fays that 
^bandoment depends on the will of the infi^red, who may refortto 
it as an epctrenie remedy .'•f^{c\ The pafTage \xi Le Qutdon to which 
bislordfhip alludes, c. 7, § i, is in thcfe wo'rds : *'* II eft en Iibert£ 
an tnarchand chargeur faire*</<f/^M/a fcs aiTureurs, c'cft a dire, ^it-' 
ter et delaifler.fe8 droits noois, ralfons* ifK'aftldiiSy de la propriety 
qu'il a en la mftrchandife chai^fe, dont il eft afieuri, tors, et 
q^nd iladvlent nai^ragad^ toot. pu da parties ou bien a^i« 
qui esc^de on endpmmage la,moitid dc la marcbandife, quaod i{ 
y ^ prife d'afx^ls ou d'ennemis, arreft de prince, ou autre tel di£v 
tourbier e^ 1^ nj^yigation ; ou telle empirance enlainarchandifeh 
qu'il n'y ait moyen Pavoir fiiit aavigei* k* fbn denuer rfftci ^wr 
f^i^p$^^ykfrit^<nt-(CHd9xhofed'awa^afe*\ •' * 
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age as they had gone when they were taken. The cafgo^ 

from its nature^ mud have fold where it was brought in* 

The lofs, as to the fhip, could not be eftimated, nor the 

falvage of half be fixed, by a better meafure than a fale. 

In fuch a cafe, there is no colour to fay that the infurcd 

might not difentangle himfelf from unprofitable trouble 

and further expence, and leave the infurcr to fave what 

he could« It might as well be argued that if a fhip which 

jiad funk, was weighed up again, at a great expence, the 

crew having periihed, the infured couM not abandon, 

nor the infurer be liaUe, becaufe the body of the fhip 

was favcd/' 

ffrtfiMttntvit. \xi the above cafe Lord Mansfield declared, ^^ that he 

|>«caufr a fliip ^tsU ftotj^ftd aJifigU boctf attdettt or modern^ which did not 

^•/*"^ 'i!!" fil '*^» *'* '^ S^ ^ fi^P ^''"^ tol^i the infured may 

inrcd may demand at fir a Mai lofs^ and abandon. — ^The unqualified 

>tt^ a^terwafSi. tcrms in«\rhich this is expreffcd, foon gave rife to a notion 

that the immediate confequcnce of a capture was a change 
9f property in the thing infured, which vefted in the in- 
fured a right to abandon when he pleafed ; and that he 
could not be diveftcd of this right by any fubfequent event. 
-^That Lord Mansfield did not mean to be thus under- 
flood is pbyious from the whole of his judgment in that. 
^ cafe. But another cafe foon after occurred which afforded 

him an opportunity of explaining his own meaning in that' 
judgment, and of fettling and afcertaining thofe principles 
of law which have governed all the cafes to which th^y 
were applicable, from that time to the prefent. 
The rti?f u tbat Jn this cafc it was fettled, after folemn argument, and 
fared be rcco- upoii great coniideration, that if tlie thing infurcd be re- 
Joi^fs pa^Ttb7 ^^v^r^ beforq any lofs is paid, the infured can only be. 
iBiurcd is only intitlcd to a total or a partial lofs, according tp the final' 

cnrillcd to a __., .tr* i x • «. 

p.irtiai or a total event« ThiS ^gTCCS With Rocct^s who put? this queftion : 
^o^xht^X^^ '•^^If^curator ^i jam Jtivit ejlimationem nierdum deperdita- 
event. rumy ft pofiea diBa mircef appareant et recuperata Jlnty aw 

Paffit cogere domirium ad acctpiendas illas^ et ad reddendam 

Jihi ajlimationem quam dedit F^To this queflion he anfwers, 

t{xus: Dlfiingtti : Aut meras^aut aliqua pars ipjarumap^ 
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pareanf, it t^itui pofflnt ante folutionetn ajlimationit ; it tunc 
ienetur dominus metcium illas reciperiy et pro ilia parte mer^ 
tium apparitrtiunt liberabitur affecurator : Nam qui teneturaJt 
teriam quantitatem refpeBu <:ert± Jpeciei^ dando illamy libera^ 
iur, JEt etianty quia contraElus ajfecurationis efl condittonalisy 
Jcilicetyji merces deperdantyr : Non -autem dicuntur deper-* 
iita^ Ji poflea reperiantur, Veruniyji merces non appareant 
in ilia priftina. honitate^ aliterfit aftinuttio ; non in totum^ fed 
prout tunc valent. Aut veropoftfolutam aflimationem ab a]Je^ 
curatore cempareant mercesy et tunc eft in eleHione nurcium 
njfecuratiy n)el reeipere merces vel retiw^re pretium (a J, 

The cafe above alluded to, was an infurance on the (hip A ffiip it cap* 
Selbyy valuid at 1200I. and goods on board, from F/r^iV/i^i handtbut*b« 
to London. — ^Thc (hip failed on the 28th of March 1760, •""'* ■^"** ^« 

. "*■ • / ' (,!,,) taken out 

from Virginia for Londony ^nd on the 6th of May was of her. After 
captured by a French privateer. The captain and fix men rccaptu!e«i and 
were taken out of the {hip, and only the mate and one f<;"* \"f» ^ 
man left on board. The French put a prize-mafter and where ihe ar- 
fevejral men on board to carry the (hip to France ; but in J'^^^J l^l'ft 
the way thither, (he was retaken on the 23d of May by ture : Yet, the 
an Englifh man of war off Baymncy and fent into P/p- Uig *oft,"the Tn- 
mcuthy where (he arrived the 6th of June. The plaintiff, £i'*ti«^\d"? 
at Hully $is foon as he was informed of what had befallen abandon after 
his (hip, wrote on the 23d of June to his agent in Lon^ [ivai. *^ * *'* 

don to acquaint the defendant, *' that the plaintiff did „ T. 

^ from thence abandon to him his intereft in the faid Mendis, i Bur^ 

"(hip as to" the 100 1, infured by the defendant."— The "9«'*^'-*7^ 

agent, on the 26th of Juncy acquainted the defendant 

with the offer to abandon, to which the defendant an- 

fwered, *< that he did not think himfelf bound to take to 

*^ the fliip ; but was ready to pay the falvage, and all 

'^ other loffes and charges that the plaintiff had fuftained 

^* by the capture.*' — On the 19th of Augtift the fliip, 

which had fuftained no damage by the capture was brought 

to London by order of the fwners of the cargo and the 

tecaptors, and the whole cargo delivered to the freighters^ 

who paid the freight without prejudice. — The queftion ^ 



iWi*.*^*.. 



(a) Rfcafty h. t. n. 9, 50. 

<» 
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on this cafe was, whether the plaintifiy on the 26th of 
June^ bad a right to abandon, and. to recqyer as fer % 
total lofs. — ^The court determined that he had no right: 
to abandon, and that he could recover as fpr ayerage 
lofs only, — Lord Mansfield^ in deliyering. the . o^Hnioa 
of the court faid, — « The pUintiff has averred in lus 
declaration, as the ba£s of his demand' fpr a tota} 
lofs, thaty by the eapturty the Jbip became tuMy loft toL 
tint. The general queftion is, whether the . plain- 
tiff, who, at the time of his a£tion, brought at the time 
of his offer to abandon, and at the time of his being firft 
apprized of any accident having h 'ppened, had only, in 
truth, fuftained a partial lofs , ought to recover as for a 
total one. In fupport of the affirmative, the counfej for 
the plaintiff infilled upon the four following points: 
I, That, by the capture, the property was changed^ and 
therefore the lofs total for ever : 2, If the property was 
' not changed, yet the capture was a total lofis : 3, ^YhaX 
whep the {hip was brought into Plymouth^ particularly on 
the 96th of Jmcy the recovery was. not fuch as, ip truth, 
changed the total, into an average, lofs,: 4, Suppofing it 
Ad, yet the lofs having once been totaj, a lA^tv^'d in 
the in&red to recover the whole, upon, abandonmgi 
which right could never afterwards be drv^ed^ or t^hcn 
^y '|j^ "J^* from him, by any fubfequent event — As to the Jir^ pointy 
properly wai If the change of property was at all material, as between 
thJ capt"uA, tiu the infurer and the infured> it would not be applicable 
after condemna- |q j^^ prefcnt cafc ; becaufb by the marine law received 

tion. But fincc * ^ ^ \ ' 

the 29 G, II. c. and pra£tifed in England, there is no change of property, 
ImilT conu^' i» the cafe of a capture, till condemnation ; and now by the 
wcji /pr ever. ^ ^f parliament (a), in cafe of a recapture, the Jus 

fofiliminii continues Sot ever. Many writers argue, be* 
tween the infurer and the infured, Ironl ithe diftin^ion, 
vdiether the property was, or was not, l0<;hangfd by die 
cay tuse, as to- .transfer a coi^^lete fight^ ffom the enemy 
to a re^v^ptor, <nr neortral veadee, agaqift the fonaef 
owner, But arbitrary notipm concerning the diangp 
of property by capture, as between the former owner 

6») >? ^. H. c. 34, § :^4, 

and 
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and rccaptor or vendee, ought never td be the rule of 
decifion, as between the infurer and infured, upon a 

contraft of indemnity, contrary to the real trmh of the ^^|n*t,,^J'hnndt 
fa£t. And therefore I agree, upon the fecotid pointy that, of iiic enemy, 

- .,- ^ , f.f . . r 1 n- X ^ n flic is confidcrcd 

by the capture, nv/ji/e tt continued^ the Ihip was totally ^^ lotaiiy loft : 
loft ; but it muft be admitted that the property, in crfe Ycc the property 

' ^ * ' IS not changed^ 

of recapture, never was changed^ but returned to the but revcfts iu 

former owner.— The ^/^W /wrf depends, as every quef- o^yj^rupana 

tion of this kind muft, upon the particular circumftances. »ccapiurc. , 

It does not n$ceffarih follow that, becaufe there is a re- B^^ • recaptur.' 

capture, therefore the lofs ceafes to be totaL If the Voy- caiet preccut 

age be abfolutely loft, or not worth purfuing : -If the fal- ^^'^jj* *^ **'* 

vagc be very high: If further cxpcnce be nccefiary : If hatcafcii 

the infurer will not engage, at all events, to bear that lofs may i^c r^id 

•xpence, though it fliould exceed the value, or fail of ^ * 

fucoefs: Under thefe, and many other like circumftan- 

tjes^ the infured may difentangle himfclf 'and abandon, 

hotwithfta^ing there was a recapture. The Guidon ( a )i 

amoagft other inftances of a total lofs, where the infurc^l 

may abandon, fays, *' If the damage exceed half the vahe , 

of the thing injured ^ or if the voyage be iofty orfo interrupted 

that the purfuit of it is not worth the freight ^ But, in tKc 

prcfent cafe, the voyage was fo far from being loft, that 

it had met with only a fliort temporary obftruftion ; the 

Ihip and cargo "^were both fafe ; the expence incurred did 

not amount to near half the value; and when the offer 

was made to abandon, the infurer undertook to pay all 

chaiges and expences which the infured ihould be put to 

by the capture. The only argument to ftiew that the loft 

had not, iiport the i^capture, ceafed to be total, was built 

Upon a ihiftaken fuppofition, that the tecaptor had a right 

to demand a fale, and to put a ftop to any further pro- 

lecUtion ot the vopge. But that is xtot fo. The pro- the property re- 

perty f-rf«rfi/ to the- owner, pledged to the recaptors for '^"J ^wn^J^^^^^^ 

the amoun^ of the falvage. Updn paying this he is en* pledged far the 

titled to reftitution (>). The recaptor in this" cafe had no * ^'^^' 

ri^t tafdi the -fliip. If they had differed about Ae va,- 

\^^.% thfi court of admiralty would have ordered a com* 



(^) Ch, 7, S u^{h) Vid. 29 C, II. c. 34. 

miflioxi 
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miiGon of appraifement. It was the intereft of all par- 
ties that the (hip fliould forthwith proceed to Londotim 
Had the lycaptor oppofed it, or afieded delay, the court 
of admiralty woulvl have made an order for bringing her to 
to her port of delivery, upon reafonable terms. There- 
fore it is clear that, on the 26th of June^ the fliip had 
fuftained no other lofs than a ihort temporary obftru&ion, 
and a charge which the defendant offered to pay. — As to 
the lafi point: The plaintiff*s> demand is for an indemnity <, 
bju at one time His a£^ipn, then, muft be founded on the nature of his 
y'rt " h^TnfiJ^*' diamnification, as it really was, at the time of the aftion 
r^nnot ahandoa brought. It IS repumant, upon a contra^ of indemnitv* 

after th€/i»«/ ^ r iiri. Lizi i_ 

tvent h^s detcr« to rccover as for a total lots, when the nnal event has 
^^\ parti!? determined that the damnification is, in truth, an average 
lufs at the time lofe. 'Whatever undoes die damnification, in whole or 
ktuuibu in part, muft operate upon the indemnity in the fame d.^- 

gree. It is a contradiction in terms to fay that an a&ion 
will lie for an indemnity, when, upon^ the whole event, 
no damage has been fuftained." — ^To iUuftrate this, he. 
5w* ■n^"^'' put the cafe of an a£tion of wafte brought againft a te- 
wiUiwtiieupon ^iznu after he had repaired (a) ; and of an a£Hoft 
before the aalcn brought by a furety, fued to judgment againft his princi- 
jW»'k^ca^"' pall after the principal had paid the debt and cofts, and 
upaircd. entered fatisfaftion on record ; to fliew that, by the com- 

mon law, the injury being repaired before the adion 
brought, is an anfwer to the a£lion. He then faid ; — 
There it no " ^**^» *° ^^ prefent cafe thci notion of a vetted right in 
vt/itd right to the plaintiff to fue as for a total lofs, before the recapture, 
total lofs, till the is Only fi£titious and not founded in truth : For the infured 
^rKo*" aba"?- i« ^^^ obfigcd to abandon, in any cafe. He has an dec- 
4ion,eicdtitodo ^^^^^ Na right can vcft, as for a total lofi, till he ha^ 

made that eledion. He cannot eledl before advice is re- 
ceived of the lofs -, and if that advice (hew^ the peril to be 
over, and the thing infured in fafiety, he cannot ele£): at all ; 
becaufe he has no right to abandon when the thing is fafe. : 
Writers upon the marine law aje apt to embarrafs general 
principles with the poCtive regulations of their own coun-^ 

"V. 

(a) Vid. Co. Lit. 53, a. 



■ 
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try : But they fccm all to agree that, if the thing te rc-^ ^} «*»« thing in- 

' . • • ' wired be rcco* 

covered before the money is paid, tlae infured can only be vcrcd before rite 
intitled according to the final event (//).— In the cafe of |«J* »/»'««» r»»« 

» > / . in 1 urea can unly 

Spencer v. Franco ft J, though upon a wager policy^ the recover accord^ 
lofs was held not to be total, after ,the return of the fliip ^^^ ^^ ^'^ 
h\ fafety ; though fhe had been feized, and long detained ,^ ^ . , 

. . r r\ If a fliip here- 

by the King of Spmn^ in a time of adlual war. — In the covered after a 

cafe of Pole v. Fitzgerald (c)^ though upon a wager- po- it"f nJt a"rl!cai 

licy, the majority of the judges, and the Houfe of ^^^»' ^^«" "P^'» 

ii^tn.f * ^**5**' policy- 

Lords held thcie was no total lofs ; the Ihip having been 

reftored before the end of the four months, the time for 
which flie v/as infured — The prefent attempt is the firft 
that was ever made to charge the infurer, as for a total 
lofs, upon an intereji policy, after the thing was reco- 
vered : And it is faid, the judgment in Gofs v. Wh'tthers 
gave rife to it." — ^Here he recapitulated the grounds of 
the judgment in that cafe (^), and proceeded thus,— ^ 
« But it is faid that though the cafe of Gofs v. Whithers 
was entirely different, fome part of the reafoning war- 
ranted the propofition now inferred by the plaintiff from 
it. The great principle relied upon was, that, as between 
the infurer and infured, the contra<Ji being an indemnity, 
the trtith of the fafts ought to be regarded ; an^ there- 
fore there might be a total lofk by a capture, which could 
not operate a change of property ; and a recapture fhould 
not relate by fi£bion, like the Roman jus po/llimimi as if . 
the capture had never happened, unlefs the total lofs was 
in truth recovered. This reafoning proved, i converfi^ 
that if the things in truth was fafe, no artificial reafoning 
fliall be allowed to fet up a total lofs. The words quoted 
at the bar were certainly ufed (f), « that there is no bocA, A !»*«« »"<*»« 

, judgment of C«/t 

^ aiitient or modem, which does not fay that, in cafe of v. trh^ken, ex- 
« the ihip being taken, the infured may demand as for a ^ ** 
« total lofs, and abandon,- ' But the propofition was ap- 
plied to the fubjeft matter, and is certainly true, provided 
the capture, or the total lofs occafioned thereby, continue^ 

(fl) Vid. RoccvSf Not. 50, fup. 490.— (^J Sup. 44i.-r-(r)5 
Bro. Pari.Ca.i3i,inf.504.— (</) Sup. 4.87.— (^) Vid. fup. 488. 
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U At time of abandoning^ and hrWging the aBlon. The cafe 
then before the court did not make it neccflary to fpecify 
all the reftri^lions. But I will read to you verbatim^ from 
my notes of the judgment then delivered^ what was faid, 
to prevent any inference being drawn beyoUd the cafe then 
determined.** — Here he rcad.feveral pafiages from his ar*. 
gument in Gofs v. Wkiihers^ which is fully fet forth m 
the foregoing account of that cafe, and then proceeded \ 
-i— « Frorti this way of reafaning it by no means followed^ 
that if the Ihip and cargo had, by the recapture, been 
brought. fafe to tlie port of delivery, without haviilg fuf- 
tained any damage at all, the infurcd might abandon^ 
But without dwelling longer upon principles or autho- 
rities, the confequences of the prefent queilion are de- 
Wlien the (hip cifive. It is impoflible that any man fliould d^re to aban- 
IVwc*?*^!!©* ^^"> ^^ ^ ^^^^ circtimftanced like the prefent, but for 
loft, the infurcd one of two rcafous 3 Either becaufe he has over^vaidid; 

ought not t» be ^. 

permitted to Of becaufe thc market hasfalhn beloW the original price. 

The only reafons which can make it the intereft of thc 
party to d(fire to abandon, are conclufive againft allowing 
it. , If thc valuation be ttue, th^ plaintiff is indemnified 
by being paid the charge he. has been put to by the eap« 
ture. If he has over-valued, he wUl be a gainer^ if ht 
be permitted to abandon \ and he can only defire it be- 
caufe he has over^^valued; This was avowed upon th6 
firft argument ; and that very reafon is cpncltifive agaioit 

the infurer *^ W°g allowed. Thc infurer^ by the marine law, 

ought never t« ought ncvct to pay lefs, upon a contra^ of indemnity 

tbet;<t/»r9fthe than the voltU oi thc lofs ; and the infured ought never 

lofs, nor the in- ^^ receive more* Therefore, if there Were odcafion to ro* 

fored receive ' 

«iore* fort to that argument^ the confeqitemle of the determi-'' 

nation would alone be fufficient ujf^on the prefent^ occa-< 
fion. But, upon principles^ this a£tion could not be main- 
tained as for a^ total lofs, if the queftion were to be judgc<i 
by the ftrifteft rules of the common la^iT : Much le£ikcaii 
it be fupported fot a total lofs, as the queftion ought to 
be decided tly the large principles of tlie marine law, ac«« 
cording to the fubftantial intent of dLe contra<9:, and the 

real truth of the fa6t. The property, and daily nego- 

3 tiations; 
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ttadons of merchants ought not to depend upon fuhtlcties Queftioiw of in- 
and niceties ; but upon rules eaiily learned and eaiily re- not depend on 
tained;becaufe they are the diftates of common fenfe, drawn p"a!n and eafV** 
from the truth of the qafe. If the queftion depend upon rule? the diaate* 
the faft, every man can judge of the nature of the lofs, f^ufc. 
before the money be paid: But, if it depend upon 
fpeculative refinements^ from the law of nations, or the 
Roman jus po/ilimimiy concerning the change, or revcfting, 
of property i no wonder merchants are in the dark, when 
■doiiors have difllered upon the fubje£b from the beginning, 
and have not yet agreed. — ^To obviate too large an infe- 
rence being drawn from this determination, I defire it 
may be underftood, that the point here determined is, 
^hat the plaintiff' up$n a policy can only recover an indemnity j ^hc infure4 caii 
€iccording to the nature of his cafe^ at the time of the aBion only recover au 

If it t ' -r 1 ' tr If txT indemnity for 

brought t OTy at myty at the time of msog-er to abandon. We his lots at the 

give no opinion, how it would be, in cafe the ihipand J|^^b"ou*^ht**^or 

goods were reftored in fafety between the offer to -abandon offer to abandoo. 
and the aftion brought, or between the commencement 

of the action and the verdift : And particularly I defire if after • total 

that it may not be inferred, that in cafe the ihip or goods p" i*d,*ihe ftip lie 

jhould be reftored, after the money is paid as for a total lofs. I!^*^;!?'!''* "'• 

•^ % r t r fured (hall not 

the infurer could compel the infared to refund the money Lc obliged tore- 

and take the Aip or goods. That cafe is totally different ^^^ 

from the prefect, and depends throughoitt, upon different 

reafons and principles. Here, the event had fixed the 

lofs to be an average lofs only, before the zStioa brought, 

before the ofier to abandon, and before the plaintiff had 

notice of any accident; confequently before he could 

nuke an elaftionr. Therefore, under thefe circumflaiv- 

ces, we ane of opinion that he caiuiot recover for a total 

lofs, but for an average Jbfs imly; the amount of which 

is afcertained by the jury. — ^The judgment mcft be entered 

up as for the average lofs ftated in the cafe;" viz. loL 

fer cent. 

The following cafe will (hew that if, upon a recapture, tf ugcm a re- 
the captain find that thfc voyage cannot be purfued, and, ^* n^"J]j th«*Oj?p 
*fting fairly for the benefit of ail concerned, he fell the^ ^wf* rar^o,as 

iB)ip and car|;o to pay t|ie falvage, and thereby put aa cud b^'Sonc foraii** 

jf t to ^°"*^^^"*^ ; ^^ 

infurcd msty 
ab.<nd<ni. 
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to the Toyagei the infusediDay ahuidoOi and vecover as 
for a total lofs* 
A ^tp and ^ {jiip wd freight w^rrc infiired from Mmtferat to Loih 

goods are cap^ \ % 

rured and i«« im X-— The (hip was taken on her voyage on the jtjd of 
^Tp^^ ^*7 br two .*«>m«« i,rivat««, who iook Ac^tah 
wiw dK ^^"' f ^'^ ^^ ^ crew, and part of the catrgo (which confifted 
txith and putt of fugars), out of her; and alfo took away the tiding. 
^'Hl^raS^in She was afterwards retaken and carried mto Ntw Tori, 
^ doing, ztu to twhoft the captain arrived on the asd of yune^ and, takiag 
judgment for poffisffion of the fliip^found that part of what had been left 
cw'iwra^^Tbi ^ •><"** ^^ ** ^8^» ^^ waiied overboard; ihat 57 
^"i^ "»y liogflieiMls of what remained was damaged^ and <£hat ii» 
dcmand'atfbra fliip was leakjT, and couM not be repabed without wi'- 
fot aJicft. loading h«r entirely. TTie owners had no ftcffehaufe at 

^/Netv.FteuJier, Nf^ ITork* No faUoTS weTC to be had thece \ and the ^aiy 
f^C* ^'9* method he had of paying the falvage, was by fale of tfae 

0)ip or part of the cargo. He did not know of the In- 
furance. The expence of repairing the fliip would have 
•exceeded the freight by more than 100 1. There was an 
embargo on all vefiels at Niw Tork tUl the aryth of He- 
' f ember, and his {hip oi:(ght to have arrived at Lntdou in 
July, Upon confulting i^iti^ his friends at Nnu Y9A% 
he refc^ved to fell the ihif> andcasrgo, as the moft |>radeBt 
ilep for the intereft of his employez8« The cargo was 
accordingly fold and paid for* The ifa^ was aiCb crn^ 
tra£ied for; but the perfon who a g r eed to buy lier ran 
, away \ and die captain left her in a creek near Nmu Tork% 
and returned to England^ where he arrived in the Ftkrttafj 
following, and informed the plaintiff of what he had 
done. The plaintiff immediately claimed from tfac m-i 
derwrilers as for a total loft, and ofibred to abandon.^ 
The underwriters refiftcd this clalni. The kifiwed ioroiigift 
an a£i;ion on the policy, and went for a total lo&» Tiie 
defendant infifted that it was only an average lof8t--*JLon{ 
Mansfield, who tried the caufe, told the jury, that if Acy 
were fatisfied that the captcm had done tohat was h^fir iht 
'. tenefit of all concerned, they muft find as fibir a t^tal lofs. 'The 
jury found a verdid according to this diref^ioai s^ up^ 
pn a mHigii 4ot a m^ trials A^, py^rt y^^g^r^^Yj rf 

- ppmipa 
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opinion thatthe|>laintiff Juulariglntto oJiuiA/i^ and-dsnni 
as for a tolad-lofs. — Lord ManffiaU i2XA.\'^*^ On tke trkl 
<^ thi6 cau&j it did not appear to mc that there was 
any queftios^ of law, and no cafe was aiked for. It was 
impoflible to a(k ior one till the fads were afixrtained^ 
and when afcertained^ it would have been inGtpoflible to 
flate them •in any way which could have left a <ioubt on 
the law. It was not contended that a capture nfcrjarily A capture does 
amounts. to a total lofs, as between infurer and infured; no'"«ceff*"iy ^ 
nor, on the other hand) that, on a capture and recapture, ui lofs; nor 
therjB mey not be a total lof% though there remains fome jjJ^nt'S bcSif 
material tangible fztt of the fliip and cargo. Neither *•***• 
^xras it contended that the captain has an arbitrary 
power, by bis own aft, to make the Idfs either partial or 
total, as he pleafes. The queftion is fimply this, whe- 
ther the confequences of the capture were fuch as, not- 
withftandiqg the recapture, occafioned a total ^hflruEiton 
of the voyage, or only a partial Jl^ppage^ as in the cafe 
of Hamikm v. Mendez {a). In that cafe, and in Gofs v* 
Withers {b)^ great ftrefs was laid on the fituation of the 
fliip and cargo, at the time when the -infured had nvtice^ 
at the time of the offer to abandon^ and at the time of 
the oBicn brought. No cafe fays that the bare exiftence . 
pf the hulk of the fliip prevents tjie Lofs beiiog total. 
The icaiies where the infured mi^ abandon Are,- << If the in vhat cafct 
« voyage be lo£k, or not worth purfuing;— If the felvage Ij'ba^dlin!'* "^ 
•* be h^h 5*— If further C3g>ence be neceffary ; — If the 
^ infurer will not, at all events, undertake to pay tliat 
•< expence (r). See,'* Here, at the time of the capture, 
there were no hopes of a recovery \ no frtead's fhip ia 
(ight^ no means of xeliftance^ all tlie crew taken outy 
and j)art of the cai^ ; and the rigging alfo taken away. 
When the fl&p was retaken and brought to New Tork^ 
k '{lill continued a total lo&. Neither the infured nor the 
infurers, had any agent in the place. The court of ad- 
miralty muft have proceeded fecundum 4tqutun et bonum^ 
iiad laight have fold 'her for the bene£t of thofe concerned. 
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When die infurcd firft had notice and ofiered to abandon, 

and when the a£bion was brought, it was ftill a total lofs. 

The Toyage was abandoned^ the cargo foldj and the ihip 

left to be fold. Hie only anfwer the defendant makes, 

or can make to this, is, that the lofs was total, indeed^ 

but the captain made it fo by his improper conduA \ foT 

that, on his taking poileflion of the ihip, the lofs became 

partial, and that he ought to have purfued the voyage. 

The caprain lua But w;|S this d^ence true in fad ? The captain, when he 

«bJirytodo*tbe cafue to Nevf Tork, had no exprefs order, but he had 

ti^i!^fit ©raU ^^ hnpUed authority, from l^th fides, to do what was 

concerned, and right, and fit to be douc, as upnc pf them had agents in 

^iMind by bif ^^ placc. And for the Confequences of whatever it was 

^'* right for him to have done, if it had been his own fhip 

and cargo, the underwriter muft anfwer i becaufe this i$ 
within the contra£^ of indemnity. Suppofe there had 
been no infurance, what ought the captain to have done ? 

1. As to the cargo : According to the courfe of the voy- 
age, the {hip (hould have arrived at London in ^ufy- * On 
the capture, part had been taken out, feme had been 
waflied over-board, fome damaged^ ^nd th^ whole', from 
the Ibkinefs of the veidbl, In a periikibVteilie; There 
were no ftore-houfes, nor Could ^He (h?p pi^'^e^d* in the 
ftate (he was in. The crew wis ^cine*, att^'aii'^^nibargq 
laid on tUl December. What! fliaH a'^cW^, -\#h8ai was 
intended to arrive in Lonii^fi m JF^, be Sbf^Flff'^iJ^ft. 
able ftate at New Torij in a lealcy Viifet'^lHl Bei^^'. 

2. As to tlie» : Xt wa^ ccttkirily feftfcrfe-«i!Pfceii^tfian 
. to bring her to London. There was ilo ^ctfeSr ^^lo^gl^g 

to her, and fhe had n6 cargo. iEvcnif . ali'tfiii^ifei^ 
been left, the expence of repairs would have exceeded 
fhe freight. If {He h:!^ been brougHt I^W^/ &e4W^' 



mage w6uli*1i6l feave fallen on the xxiSef^^-^ T^^ 'the 
argument drawn from thence is vLim^cfl'Wt^iiiji^^ 
•ftance goes' to" determine it toi ie d ie ii i ieiel l uf the in- : 
fured to abandon thcf voyage. - TI)f^queftHm'^^'V;(4ibi[^^ 



^ 



fhc owner tmi% tHfc'tfetUreV W'ic-'St^^^ 
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fuffered fo much that it was not worth while to purfue 
Ae voyage. The whole voyage was loft. As the cap- 
tain did not know of the infurance> he had no temptation 
to give the turn of the fcale to the one fide or the other. 
I left it to the jury to determine whether what the captain 
had done, was^or the benefit of the concerned. If they had 
found that it was, in words, where would have been the 
kjueftion of the law (/j) ?'* 
So, if the (hip be fold bV the baptors^ and the (faptain Ifthecaptafh 

ri* r 1 1 r » rt- purchafcthelhid 

acting as agent for the ownerd, purchaie the Ihip on from the capcor< 
their account; this (hall be confidcred as a recovery of ^jo^ne« ^W 
the fliip for the oSHiets, and the tfioney thiiS paid, as fal- money paid^ be- 

, .^ ., 1 • r ^1 1- • 'II ing in nature of 

vage ; and if the vopgc can be prolecuted> thiS is only faivagc, is only . 
a partial, arid not a total, lofs. * ^"^ *^^'- * 

Thus :— A Ihip, infured for fix hionthS, ^as captured ^Mafttrt v. 
and earned mto Uhdrlejtowny vtrherc Ihe remamed upwards Rep. 237.^ 
of a month, and then was fold by the captors^ and pur- 
chajfed by the ca|)tain for dceount of the oflgixial owners.— 
In an aAion on the policy, the defendant paid 60I; percent; 
into court, as for a paitial lofs. — ^The plaiiltiflF contended^ 
that the (hip having been captured and fold by the cap- 
tors, after Ihc had been a month in their poffeflSoii, thig 
was a total lofs. — ^Lord Kenyon, who tried the caufe, held 
that this Was only to be confidered as a partial lofs, and 
that the owners couli not abandon. He confidered the 
captain as agent fof the dWrief s, recovering the vcffel up- 
on their account, and the price as a kind of falvage, the 
'amount of which would be the lofs fuftairicd, and which 
onlyconftituted an average lofs, lie admitted, liowever^ 
that Wh6n the flilp had been captured, and was carried 
into port, in the enemy's pofleflion, the ihfiired mighty 
*t that period, haVc abandoned. But riot having aban- 
doned, till after the fhip was recovered, ihey coiild riov7 
^'y go as for ah average lofs.^The jury found a verdift 
accordmg to this direaion^ 



(«) In Plantmour v. Staples, fup. 378. Mr. Jufllcc Buttei^ 
^^opts this dodlrinc, that thfe infurcrs arc bound by the adls of 
the captain whtn he docs what he deem hejl for the benefit of 

*JUonccrncd. 
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Having laid before the reader the atidiorities upon qnef- 
dons of abandonment^ upon lofles by capture^ and arreii 
of princes; we will now proceed to confider^ 



Shipwreck it 
always conft* 
dcrcd as acvtal 



B^t a ilranding 
.4s not, of itfclf, 
deemed a total 
Wffl. 



No partial lofs, 
however great, 
can l>e turned 
into a total loTs. 



iMhip performed 

her voyage, but 
was fu damaged 
as not to be 
worth repairing; 
yer, as the da- 
mage was etily 



1. Of the right of abandoning in other cafes. 

Ship^nvttck is generally a total lo& Whiat* may be Cured 
oS the ihip or goods is fo uncertain, and depcn^U fomucb 
•B accident, dut the law cannot diftin^uiih tbis from the 
td>iblttte deftru£lion of the whole. The wrecl^of the fti; 
may remain and may be faved, but the (hip is loft. A 
thing is £dd to be deftroyed wlien it is fb.bxpkfin,, di^jointedi 
or otherwife injuredj that it no longer exift^ in its origi- 
nal nature and effence. So the goods may remain*, but 
^ no ihip can be procured in a reafonable time, to carry 
them to their p)ace of deftination, the voyage is loil^ and 
the adventure fruftrated. 

But the mcrz Jtranding of the (hip is not^ of it^^i 
deemed a total lofs, fo as to entitle the infuced iaunediatel/ 
to abandon. If by fome fortunate accidcnty hif- the ex- 
ertions' o£ the crew, or by any boitowed: alGftiUiee), tie 
(hip be got off and rendered capable oi cc9ttinui^g ^ 
voyage) it is not a total lofs, di|d th& infvror^f lure joniy 
liabk for the expences occafioned by^ die' ftranding. It 
is only where the ftranding is followed \iyfiipv&efiy 6r in 
any other way renders the ihip iucapaUe of'piofecttting 
her voyage, that the infuredis entitled torabaukdcMOBt}* 

It is a rule that, to entitle themiuMd floab^D^iV ^^ 
muft have been, at fome period of dK vofa^e^ii^^i ^' 
during the continuance rf the.ri(k^ia.iqta|.to(fep*aifd^^ 
following cafes will (hew. diat xb ^obrtiatilbrsii hsm^^"^ 
great, occafioned by the perik of ^d»£ra, .jiohih& tamed 
into a total, lofis. -v .^An .% j«:V;.. 

An infurance was made on the ihip;Fr»i^)^^ni ^T 
burgb to Lynn. — In an a£iioa ast th0^pQltcly^.*thfi?drfi?fl^^^^ 
pleaded a tender of 48 l.—The plaintiiF.'idl&knc^:??^^^* 
total lofs, and upon the trial of;the.i6M^,r|t')i»pBP3'^^ 



>■! 



(a) VId. Emerig. torn, 2, p/ i8o< 



that 
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that Aelhip had fuffeted fo much in her voyage, that Mm^xtA^K^t 
when (he arrived at Lynn^ fhe was not worth repamng. is ndc » total 
The damage, however, fuftained by the (hip, did not ex*- fure/caimoT "* 
cccd 48 ^^ cent.^ the fum which the defendant had" pakt aba ndorf 
into court upon his plea of tender.— Upon thi$ cafe Ihc c^xJet v. St. 
defbidant infifted that diis was 2l partial and not a fotat ^''^o « T. *• 
I0&, and diat therefore the plaintiff had no right to aban^ 
dbn.— The cTourt wer^ clearly of opinion that the 0M<rner 
caraiot abandon, but in the cafe of a total lofs, and that 
they cduld not determine that there had been a totoTlafs^ 
when thejutyfbutid' that there was only a lofs of 4S^L 
^rr eentn-^Wt. Juftice AJhurft faid,— It will Be making tho 
iniurers airfwvrable for the goodnefs of the fhip, if tfiejr^ 
are heht liablc'for*nii{re than ifi per eti^. It i» ftated thae 
the fliip^ "wast net wtortfe repairing; but mn cenfiat that, if 
the i&ip had not reamned^any daioage during tlte voyage, 
fll& would" hav.e' been worth repairing : And though fhe if , o,;p {„ \^ 
was not ill A ftWdr ftata, ya ibe had been. %a hours in> ^•y^u; '«ceivei 
fw:ly^;^ aiuib tm jury havuig aibertained the amount of but atrive at her 
the damages &^ hn* fWiaiued,. I cannot fay that the ^^f^ttZ^xm 
phiatifirlQU^t to^<;ov^|i m^ve."-— Mr« JuftSce BtMer laid, H^bours in , 
-^^ Nothuigj^can ^ bettec eftabUflied than that the m^ntf i^t^b^^tQui 
Y}f^^a^ifai{tt3Ln:onlje?abandoain the cafe of a total lofsihap^* ^^' 
^mkiffMt\Jiau pmod or Ohirif ihiwfage*^ which can not 

' baM' hftj^ned. in. thist ca£?,' aa^ the jury have exprcisl]^ 
£oiuid:^Iuit tbd; Ws amount^ to,48rl./^ Hftt* In the cafe 
^. ^biaa' v«: Machnzit,. tboi^b^ the ihip waa hf oughe 

^^ftoiit^'^ the^ capture,^ ^ A0/ter'4tf^.r^^ f^y«fr£r and the ' 
ht/Utidp fitsi^. a total lofs. The tniie wa]» of considering 
»his.cafe isf^tm it !Brasaninfttr^ne0 mthefinp^^ibi voyage^ 

'•ttgd ife dtUcxL! ;tlfe ftipiov the. voyage he lofty it will be » 

r a^totaLlofs i: l«it here nti^r v^g i^oft^ 'She: eafe o£ Ha* 

milt9nviMtndi7^{a)x$dcci^yt*** 
'^ nSo,A*^**« ffiip- 'jRwft^ ^ Jffaks .hi» infured,. •♦^ iii A Aiip^ latvrt^ 

"^j^ohboflilitp^i'ifoi fi|(' montbt fsokn d^e i8^d JW)^ r^Jveta grtaV 
• *777*''"-*3*«'^ Wat in gatorjrawnt fenvioc bonnd^ from ||;i",7J^'**j^ 
^^fi^to <@MAr<. She anriveditHcare ; but the fe^on being ^^^ <^^Av-. be« 
&|aj/advaiM:ea' befove fl^ was^xaeady to return, Ihe was get her repaired, 

I *■ *i M Hi m l wil l ■ I ■ II I ■ !■ i W fc ' 4 ii uK f*'J* h***", <l/fr»' 

/Ar r/i*r : Thif 
[a) Sup. 491. is not a tpcai, , 

^i Kk4 removed. 
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•he (hip being 
ooly dam^gedf ^ 
not hjl. 

£aft,2oG.lII. 



%uia partbi loCi; femovcd Into the bafon; from whence on the 191^ of 

Novnnber flie was driven by a Aeld of ice, and damaged 
by runmng on the rocks. Her condition covld not be ex* 
amined into, till the April following, after the expiration 
of the policy. She was then found to be bulged, and 
much injured, but not irreparably fo. Ixl the progrefs 
of the repair, dlfiiulties arofe for want of materials^ 
and the captain, after confulting the merchants and agent 
in the place> fold her. An account was made up charge* 
mg the infurers with the whole amount, and trediting 
them for the money for which the fhip was foM^ as la^ 
vage.— Lord Mansfield^ at the trial, faid, <<The great 
point in the cafe is, whether this be a total lofs by this 
accident. It is a new queftion, upon which I fliall re- 
ferve a cafe for the opinion of the court.'' — ^A cafe being 
referved, the court, after argument, were of opinum 
that the (hip fbould be confidered as ebmaged^ on the i^tfa 
of November f but not iotallj kfi. — Lord MansfieU faid, the 
juftice of $he cafe feemed to be that die lofs in No%femter 
ihould be taken as an average^ not as a tataf lob. 

So, where the Gsod Fellow privateer was mfured, '* At 
<< and from Jamaica on a crotfe for Jour months,, yalued 
" at loool. noif bout farther account and free from averageJ* 
-i-Upon a fpecial verdict it appeared, that while the pri- 
vateer was on her cruife, and widiin die four months, the 
crew mutinied againft the captain and his officers, and by 
force carried the fhip to Jamaica \ and before her arrival 
there, by force, feized the boat, fire arms, and cudalles, 
carried them off and deferted Ae fliip ; whereby the 
voyage and cruife were prevented and loft lor the roQSiSii- 
iuiance m^frtt der of the four months : That the (hip-armcdat^jwwm'tf, 
and not for a but not till after the end of the four 9io^t!^t|4i|B?V!^^' 
l!tlf:^'' <=»«= *« Ki.ig'».Bench g^^ytl^^c^^f^lj^,^^.^, 
aie itgd loti. Upon a writ of em>r, the- .fixche<|wei^:^lt^itdk«qiaRfcn»« 

moaflf rererfed that judgiiMi%^a9l^tI*e'iii<fatfeib#}Itb^ 
c<»ifinned the judgafe&»'>ofi t«lbi€l|f ^ixjtiqp^f ^^i^u^i^ 
with the majority «f'ia«jrfdg«,-arie tfe^Wasir/t^gl' 
by tlie ttxmiot^e'^m'im.ti^^lSSi"'^'S&^ '^^ 



A prhrateer, in- 
Iftrcd for four 
waorKhifretfiom 
mverage, ii 
forced into port 
by a mutiny of 
the creiTi but it 
in faftty at her 
port after the . 
four luontht are 
expired : The 
infurcd can re* 
cover for no 
lofs —not for 
an average kifsy 
becaufe the in- 
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total lofs \ and the ihip being found, by the (pecial ver- 
di£): to be in good (afety, at her proper port, at and after 
the end of the four months, for which the infurance was 
made, there could be no lofs {a). 

If, by any accident or misfortune, the (hip be prevented But if the voj* 
from proceeding on her voyage, and the voyage be thereby fiSTrn'trlTJIivcr 
loft ; this is a total lofs, not only of the Ihip and freight, cai.fe, it h » 
but alfo of the cargo, if no other fhip can be procured to "^^ ^ 
carry it to its port of deftination. 

Thus :^- An infurance was made on the fhip Gracey her On a voyage 
cargo and freight, "At and from Tortcla to Lcmdon-, wlr/htftip 
«< warranted to depart on before the xft of Auftuli 17B1. ^^f^^ rtHmtgeif 

rm /I . if 11 o ^ / obliged tu pac 

'<Tne ihip valued at 2,470 1. the cargo at 12,400]. (Mckui>'t»ie 
« and the freight at 2,250 1. ; at 25 guineas per cent. "^^^^^^^^^ 
•'to return 10 per cent, if (he departed with convoy repaired there, 
«*from the Wejl Indies ^ and arrived; the Jhtp, freight^ Oiipcan be 
^and goods tvarranted free of particu/ar average.^'-^-Thc |^*. xht/ira* 
(hip and cargo, had been a Dutch prize, condemned *<^al ^oU»f th« 
tt Tortolai but during four or five months that Ibc and 'c»r^?; Im 
ftaid there, was never unloaded. On the i ft of -rf«- «»'« '^/♦'rf d map 

atMndon. 



Mam 



guft the whole fleet of merchantmen, with their convoy, 
got under weigh ; but not being able to get clear of the ^^Z7ImX r. 
iflands that day, they came to an anchor during the night, i*r. 22 G. ill. 
and the next day cleared the iflands. About ten o'clock 16^! ' ' ' 
that day, feveral fqualls gf wind arofe, which occafioned 
the'ihip'to'll^rain and make water fo faft, that the pumps 
wene'^obliged to .be worked; and on the 3d the captain 
mad^'a fi^nal ot diftrefs, in confequence of which £he 
was oDuged to'retu^ tp^^r/tf^^^ On her arrival there» 
the'ca^ia made^V? pn>teft i and a furvey was had, by 



*«-H^ 



^f JffayisTrfiflTrilg (P'^i;%o.) that oafci like the pirfcnl 
«an .«i^i^fa{ifi^)igir^/'l)^fank^ it (nrigibated in a wager policy, 
^9kktmptMbiki9bfivp.^^lK policy, in this cafe» can (carcdy 
b$|>(li4tdch«^bHn3ti7vdiSKWpB]icyrlt was rather a valued 
K9jisK(^«^ir<*ptMfr?t[?ft J9W ftjnuft be rccolleaed that there 

i«^ffit)*^7§«ftfl^'% «^fr .35^,^'* P*^^!^?,^ ^l^P' privateers 
frSm the operation of th^ rrit clauie, which prohibits infuraDcet 

inl^refri^m/mtcrcft; and therefore the policy in this cafe wouUi 

kc i%ai>a?afid ViUd poVcy at this day. 
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which the fliip was dbdared unable to proceed* to Cea with 
her cargOy upon a LmhIm rojzgfSf an J that ibe could not 
be repaired in any of t&e EngUfii iflands. in the WtJC In^ 
dies. There was no evidence of any (pecial damagp to 
die cargo» which was (bid for withia 700 1, of the Talue. 
The owners purchased two-thirds of it; the greateft part 
of which mif^t hare been lent home and fold at a great 
profit. The infured claimed a& for a total lofs on the 
Ihip, cargo, and freight* At the trial, though the c^xgo 
was warranted free from average^ yet it ieemed dange- 
rous to permit die infured to abandon, and thus turn an 
average into a total lofs. The jury, however^ thought 
the infured entitled to what he claimed, and found ac- 
cordingly.-^Upon a modon for a new trial, the court, 
npon fun confideration, were of opinion that the verdid 
was rig^t and ought to (land. — ^Lord Mansfield faid, — 
<< At the trial, my prejudices were in favour o£ the uiv* 
derwriters y but upon better confideration, I agree with 
the reft of the coort that the jury did right, l^hy the 
fierilt infured againfly the voyage he Ufl andgone, it is a toted 
Idjsi othervnje not. He (hip received an. irreparable hurt 
within the policy, which drove her bacic to TortQloy where 
only two fflips could be had, both togethev not capable of 
takings the whole of the cargQ On board. The ViOyag^ 
was fo completely loft,^ that no (hip could be gpt ; and the 
infured was unable ta fend that part of the goods which 
they had purchafed,. forward to England %^ and yet no 
body bought but to fend to England* IT the yoy« 
a|;e could, have been continued in another, (tup,, there 
might have been freight pro rata.' But it was admitted 
that there was a totallofs on the freight, hecaufe die ffaip 
coukt not peirfbrm hoc voyage^ and the' infured weije' not 
ta wait till (hips could be had. The fame ^iffpxftkeot^f^ 

. plifitto the-flupandcai^* This.ts;a-ebstttaM^o( la^n^ 
nity, and* the infuvance iathardieflripihalioome toLottdotu 

— tbtroducing nire dtftinfflons it n«prm)tHi»y4fn» ^q^ ^fenga. 
rous: Upon turning^ this cafe in every view, the court 

-^^'^ehi y iliioi^ diit W Vo^ge ' Was tot^fv M; -and diis 
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K a cargo lie cfem^d in-the eouWfe o« t!lr v«y»gi> a&l J^^^^*^,. 
it appear that wferth» Been firorfi^ fefV in value dlafi the to »» rcd»Ma«i i^ 

« « i» . * * . . •• * • 1 it mi.* value to Ws ihaiv 

amoimt of die fi^ighty rni^ \s cic^r^ a totaf loft. TH» the freighi, it 
dofWnc is wamrante* tlo^ orfy by Ae- pifl5gefitnii JE^ J^j.|' ^' * ^'** 
Guidoft which has fecit afrcad^r cited, but affoby- th^ Opi- 
nion of Loud Mkmfteld^mx^c cafe ci Gofs r. Wttiem {a)^ 
and by that of IakA ffirdn^iche ixt xbt firfIowing^ca<fe 

An action was brought on a policy of infurancc upon Btyjield ^* 
com for 200 1. but of the value of 217 1., the defendant 2 Str. 1065. 
having fufiered judgment: to* gp by default^ upon the 
execution of a writ of enquiry, before Lord Hard* 
wickey it appearing dxat the corn* being* dtmiaged, was 
fold for only 67 L, and the freight, came ta 8.0 1.^^ 
Upoa thi%. the qpeftkin} was^ wheitbeiv as. the freight 
eii^eeded th« £Jyage„ thi& waa> not ta be confidered. 
a«.a, total Io&» Fc^ xk^ plamtiff. it^ui infixed. that* he. 
ottglit not to be inr s^ vvasi^ fituation. than if his com had. 
gpne to die bottajn;;. £or then he would: have had. na> 
fmghttop;iy} btttniaw/ tbaXthie; vo^fQge has baea. pes* 
fanned^ whmeby £n3i|qh^ is becooi^ dKe, he. haA.a right 
tft app]f ^ iUv9gp tfh difi;baiigi& ijt» It waS: proved toi 
Uer dM u&ge^ that„ wbei^ th^ falvagp CTgreds, the frei^t^ 
t0i diedsuA tbjQ freight out. of ^ fahragp^ and make upr 
tha lofs upon tiierdi£sf>eiiQe.--*J?oK tbsr dafendant it. wasr 
infifted that^ aa^ hift isdbnaicQ ims upovr* Ae; ooto^ anA 
the whob did n#t p9ri% he. ought,, ul mahixiff*up tfaft 
!»&» tO' dedufi^ the fahage: Bttt7i» infttace could Iki 
ftewn> on-eitKar fide> ofi an^adjttfthieiit mdlero tho fMtgbt: 
cicccded-the falvage.— The Chief Juffice was -of opinion* 
fftatst withiir thercafon of dedUfting- rfie freight^ where* 
, tile &lva|^e* esteed^ it) the* platnti^? in tKisr cafo;^ vkMn* 
'I ^n^ ^!^ ^^' intjtHid tp hava^ it* confidfered a« a> tottU 
'u Jfi^ ' ^^ i^^ fo^andi ascordai^ to tbii» direidkion (ii^k. 

In 



i*i«i« 



irfj bfe>;M-{^- 4W;.--(j^) Thw cafe >va^bcfbrr*e yB«r.t749> 
when the commoa memoniadkim was introdueed into ^oficiesr 
timrcorai Sbc; (houl^l;^ M^^firW a^sge, uaie&^ 



lll 



5o8 ^ Of Abaninmtnt. {[BookK 

wiiea Am in* In Ftonn die diftindion is this : In cafe of (hipwreck^ 

«ida bytM law* the infuTcd may abandon, though the goods be recovered 



•f FrMMR. 2,1 J carried to their place of deftinationy becaufe goods 

thus faved are generally in a bad and unmarketable con- 
dition. But if the fliip become innavigablcy the infured 
cannot abandon the goodsj if by any other {hip they may 
be conveyed in time to their place of deftination (a). 



♦ 

Within what Time the Infured may abandon. 

f im* It feems reafonable and neceflary that fome time fhould 

Jj^Jj*,^ d^jie ^ fi*^* "wYitn the degree of refponfibility of the under- 
•f ihc ihiurer'f writer fiiould be afcertained^ and therefore in feveral 
imuid be afccr* mantmie Itates on the contment, poutire regulations 
'"^^ have been eftabliflied, limiting the time, after a lofs has- 

happened, within which the infured may abandon. In 

Franciy Spain, and Hottani^ the times are limited by law, 

according to the diftance of the place where the lofs 

happens, within which the abandonment mud be made (t). 

In EfigfMMi, the But the times thus limited muft often prove either too 

iT hTf' V ^^i '^"8 ^ ^^^ fcort, and frequently occafion great lofs and 

of a total lofty inconvenience either to the infured or the infurer. In 

taodoo^tfiwt.*' ^^g^^ ^c ^^^^ ^^ f**ch pofitive regulation, nor any 
Ifhemcantodo time limited bylaw for abandoning: Our courts have 
feafo^cMkw 1^^ down a rule, which feems better fuited to the prac- 
**blr'-f"r'**ii ^^ ^^ commerce, and more likely to prevent frauds than 
wave bis right thofc wc havc juft alludcd to. This rule is, that as foon 
* *^»w*»"* j|g ihe infured receives advice of a total lofi, he muft 

make his '^ledtion whether he will abandon or not : If 
he determines to abandon, he muft give the underwriters 
notice of this within a reafonabli time after tl^ intelli* 

the (hip be ftranded. Vid. Mafon v. Scmra^, fup. 143, where 
in a fimilar cafe» Lord Mauficld held it to be but a partial Io(t» 
for whi^» as that cafe was upon a policy with the conunoa 
lyicmaranduin, the infurer was not liable. 

\a) l^ng. torn. 2, p. 187, i88.-^[^) Vid, Ord. de hmar. 
k u art 4B, 49 \ 2 Meg. 416. 

gence 



Cbap. XIV, 5 2.3 B^thin what Time. 509 

• 

£e9ce arrites ; and any. unneceflary delay in giving tbis 
notice will amount to a waver of his right io abandon \ 
for unlefs the owner does fome zGt^ fignifying his in- 
tention to abandon^ it will be only a partial lofS} what- 
ever may be the nature of the cafe, or the extent of the 
damage {a). This rule, which has been long eilabliOied^ 
is analogous to die general principle of the common 
law, which requires that all notices of ads aflTe^iing die 
intereits of third perfons ihall be given nvithin a reafonabU 
time. In the foUovnng cafe diis do£brme was firft ex- 
plicidy laid down by the court of King's Bench. 

An infurance was made on goods *^ from J^nalca to Aihiphnug 

*• London. — ^Thc Ihip was captured by an American pri- ukct om her 

yateer; and in' a few days afterwards the captor, having of"hVr crewTrni 

ftripped her of her ilores and part of her rigging, and f'** ^"^ *^ '•*»«'- 

« . 1 r #• 1 f t i- « T-t ty:ThisoblijjiiM; 

having taken out (ome of her hands, fet her at liberty, her to return ia- 

Therc was ^ claufe in the policy to exempt the under- ^^^i^^IToy^ge 

writers from average Ipffes under 3 per cent : And the '• **>*> »"<* »« 

- 1 1 ,. , 11- caigo, wMch it 

part of her cargo taken Out did not amount to that funu inAired, u feu 

In confequence of the fliip's loCng a part of her crew, t?ho*Ufo^ 

it beca^ne impoSible for her to purfue her voyage, and i«»foiveiit.— 

^e was obliged ^o bear aw^y for CharUJtown^ where fhe ia which ThTin* 

.was put into the hapds of one CruJen, a part-owner, Ial^*fi2^^ 

who fold the c^rgo, but remitted none of the money home. ^ Ok»\\ not bc«t 

Jn his hooks, he gave the underwriters credit for the dcm, aiMf^hrJir 

amount. At the time of the falc, he was in bad circunv- 5!^„Jj}*|,**2l 

ilances, and afterwar^ls became infolvent. It appeared, ^iiureofthci. 

however, that the other owners looked to Cruden for two dcrwritcr^ "lie 

pr three years for payment;^ during all which time, no ^n^*^'^|!r 

notice of abandoning was given by the infured to the Heoug:httohan'« 

underwriters. In an a£lion on the poUcy, the dbfendant d^l^iy on rcl* 

paid ja fwi-of mppey into court being the amount of the «»''««« jnteiji- 

average ^ls,-7-T,wo^ queftions were made at the tnal: K«t ba#mg4«ip 
jR^)?,^ whcdier die plaintiffs were indded to recover as. Se»rtra*iSr 
for 

Hp^ owners bad an opKJg^ J^ i^iV^>(^f»gumWi^iAlksfi>g^:; 
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pkaied : But^ if tfaey Jiai dioftii 4a aVsukloiiy ih^ eiiigfat 
to have done it imx&ediately, vpon -receiving intelligeiice 
of the lofii ; andj as diey bad not done io^ but had looked 
to Qruden^ as their ^gcntt for |Hiyxxient, they had waired 
their right to abandon, and could only recover as for a 
partial It^s. The fecond queAion arofe out of the par- 
ticular circumflances of the cafei not prqperiy belonging 
to this branch of the fubjedi, and, indeed^ of no general 
importance. The jury found a verdiA for the defen- 
dant.-^TJpon a motion for a new ttial, the court (p) 
were clearly of opinion that the plainti^ was not in« 
titled to recover. — ^Mr. Juftice ^Jburft laid \ — " Hie ge- 
neral tulc is, that where any part of the property infured 
has been faved, the infurcd cannot recover as for "a total 
lofs, tmkfs he make his elefHon to abandon, and givt 
ineafonable notice to the underwriters of his intention. 
But it is contended that the infured netet wave their 
tight to abandon while they are fnanaging In thie %^ 
The meamng of manner they can for ibe benefit of all eondemed : And 
thccUufe iojh« ^^ ailment is grounded on the common <^ufe »- 
abjes the infured felted VOL oKTy policy, whcreby the infmred is auUiorife^) 
t!^'!rth^ « to fue, labour Md travail, in and about the defence, 
g .ckU without •<« fafeguard) and liecovery of ti^e gools, &c. : whhotft 
^lOiraiice. ^ prejudice to the infurance." Mow this claufe does 

4iot warrant the pofition to the extent contended lor. 
The meaning of it is, that, till ^ infurtd hkrc h^&a 
4nformed of what has happened, and have had adi ^ 
^portunity t£ exercifing then: own judgment, no ad doAe 
by die mafter fiiall prejudice their right of abandoning : 
And this is reafonabk, becaufe the lorfii may happen at 
a great diftance, fo that the infured tamiot cxesrcik 
their jiadgment immediately : It is therefore Tieceffiuy 
that the mailer, who is on the fpot, ihould do the beft 
Tht infured i« he Can. But the infured are bound tro decide, and fig- 
-bound to decide ^jf ^^^ clcaion to tic Underwriters the fitft oppot- 

.»nd give not«e« J^ * * 

•f his decision tuuity J 'for though the perfon who takes lOpcm liim to 
^iSity.^°^^" aa on the occafion for the benefit of aU €0jieer»e(J. h 

not the agent of the infured, yet if, upon receiving iw- 

ft H i ■■■>■■ ■>■■ > I* I ><* w><.. ■■■pa 111 la ■■■ lafcfci iBii ' i I fc a a ■ MW— ^ai^aii^— dtf>*—»i^M^^*iP*^»*— '^* 

(a) Mx. Jiifticcv^w^ a«d Mr. Juftice Sulhr. 
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tine of •the I0&9 thesf do wtt-dcA toabandoxi«tbey aj<^ If henegiea 

tlie a£^s 4>f fuch peiftbi al^ make Hm their agent. Ihe a^t of tb^ 

Tiua is ibmethu|g like the notice that is to he given to '^"'* 

the jdra^vser ^f a iiill of ^xchavfe^ in cafe of non-paj^ 

ment, whichj^ if the holder otnjt to^dd» 4ie 15 confideieA 

as gH^Bg cflec)k 42) die ftcocytor, «Bd thecefore the lofsj 

if anys, lauft laU on him* There «iay be csies whete 

the z^ tkf tdie captain istiy not make him the agent df 

either party ( And llBai he only a& in txmmion for 

tJiem both, tiU "nottoe ls«6oeived'by the footies atiidme. 

If, -after iuch 4i0dc€i} ^e i^ continaed in the sigencfi he if th^ ca}itainiif 

becomes cbe ^gcjit rf the patty hy whom he is fo con- "^^^11^^% 

fimMed : But he eamiot be tonfiikred as the agent of idie ^^ ^^ ^^^ 

underwriters, IJU notice bajB been :giveb 4io thesxi, and wri^rt, h«4»e« 

they iiave had an opportanity df exerd&ig their difaC'- 

douy tKbether they wtU or'vriU not omtintte him^ thoughi 

^ - 

tin notice ^ the Idfs was £rft received by the infared^ 

the property conttnued at the «i& of the undcnrrkera. 

Here» Cruim fat near three years ixras costfidered by ths 

inittred as their agent ; credit was given to him in duet 

efaarafikcr^ frequent applications were made to him far 

pyment^ 9nd, till hb inibfarency, theie was no appetiw 

ance dF any intention to difown him : l!liat was die firft 

mameMt when the infured thaoght of abandoning.«-*Miv 

l^iltice Btdi9r £ud j— ^< It is true diat the infured are not 

hmd to abandon : On the oontrary, all die cafes liave 

faid that where diey are mtkled to aibandoii, they have 

ihe^option to do ib or not^ but unkfe they do eio8: to 

abandon, it is <mly 'an average lofs.-^Tbe only point to 

be coafidered is^ whether this dodrine will be produc* 

tire of any uncertainty : If it would, that would be a 

fuficieait reafon, in a new cafe, ioi not adopting it. Bttt» 

in my opinbn, a contrary decifion would be produ£Uve 

of infinite uncertainty ; for ft would Hkave open a very 

v^igue queftiony namely, what time the infoved ihould be 

ailpwed to abandpn. If it casi extend to three year% 

there isiiD reafon why it (hould 4iot •eatend to a much 

longer period : But no uncertainty can follow from thig 

:deteTminatIon : for our opinion is, that when the account 

9f a lofi».ha3 reached the inAired; they oduft make thei? 

pieftipff 
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ele£Kon whether they will' abandon or not: If they dOf 
they muft give notice of Aeir intention, to the under* 
writers^ within a reafonabie time. If they a£l; otherwife^ 
diey cannot be permitted, at any fubfequent period to 
chauige a partiri into a total loft." 

In the following cafe the above principles were adopted 
and enforced by Lord Kenyon \ and, indeed, they have 
ever fince been leccived and zGtcA upon as clear law. 
A recAptored Goods werc infurcd, ^ At and from London to Jamaica.** 

?J||P '•^'y^jjj* —The ttiVf was taken by a French privateer within a few 
nort, aod there leagucs of Jamaica. .Part of the property infured was 
fwatofaUconl tak«n out of the ihip. The captain, boatfwam, and all 
<crn«d, 4nd i).c j,m fc^^ „jcn, wcrc alfo taken out of her. In a fort- 

inrured gi»e di» 

ivAiunstttthc night after, ais the captors were proceeding Xx> America^ 

p?<^eVd* 4^1- the fliip, wiflx the remainder <rf her cargo, waa^rets^en 

udrothem, but by an Englijb frigate, and fent into^^/i^ig'/i/iJi and both 

fuur months af- wcrc fold thcrc undcr a decree of the vice-admiralty comt^ 

ticVoahclbfir ^ * P'*^^ agent, who received the proceeds to b.e paid 
they give notice ^vcr to the couccmed, dcdudling one eighth for falvage, 
.^ThUUtoo accordmg to the late prize act (42). The capture and 
^" ' recapture were entered at LUyd'$ on the 15th of Fehmarj 

MfMody, Htn* i^p^ • but it was not known whither the {hip was car-* 
B^R^afterMich. ^cd till thc 30th of March y whcn a letter waa. received 
Mf^^.^tirkx'ii, 2XLloyJ!%j addrefled to the owners, freighters, ^d.un'.: 

derwriters, from the judge of the vice-admir?Uy court .at 
Antigua^ informing them of the arrival of thcibip, and 
of the fale of the {hip and cargo, under a decree of .the 
court ; and deiiring to have fome agent appointed to 
. remit the proceeds to England. Powers of attorney were 
^ent out in April by the infured, for this purpofe \ with 
ordets to remit the proceeds to the banking-houfe of Smth^ 
Payne and Smith, one of whom was agent to the infurect 
— It was objeftcd on the part of the defendant, that - 
although the infured as well as the infurers were informed 
of the lofs in the beginning of April \ yet the infured* did 
not abandon till Augufi, near four months after .the^^wcr 
of attorney had been fent out to Antigua. To this it 
was anfwcred that, the property having been abfolutely 
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fold, and cohvcrled into money, bdforc the infilred knew 

where the Mp was taken to ; the lofs was total in its 

nafufCi and therefore there was no occafidn to ibaft- , 

don. — Lord Kenyan f who tried the caufe, inclined to think 

that an abatidonnient was neceilary, and that the cafe 

wa» the faflie a« if the property had not been fold, but 

remained iH fpecie at Antigua. Bnt he gave no decided 

opinion on this point. He faid the infured Were il6t 

bound. to abandon in any cafe; and might, in cafe the 

fales had been very advantageous, have taken the benefit 

of diCBx, in the fame manner as they might have returned 

the propeity^ if it had remained in fpecie. But the in- The infured 

fured muft make his ele^ion fpecdily, whether he will ™taiJI!fpM«'ii^f. 

abandon or not, and put the underwriter in a fituation 

to do what is neceflary for the prefervatioii of* the pro^. 

pcrty, whether Ibid or unfold : « He cannot," faid his "« ,"""°^ ^"^^ 

«. « t ii- ^ the lots as a par - 

loFami{^, ^ he by, and treat the lofs as an avet^jige lofs, tiai lois, and 

and take meafures for the recovery of it, without com- ^'**" abandoo. 

municating that fa£l to tlie undetwritersj and letting 

them know that the property i^ abandoned to them." 

— TThere was a vcrdiO; for the pkintiiFonly for an average 

lofsb 

So, if a Ihip be infured for part of her value, and '^ ^^^ ""*^"- ^ 

' * ^ * ' UTuers demand 

being captured, the infured demand as for a total \tib% an abandonment 
which the underwriters are willing to pay, on haying theyTfaV?h!^ 
an aflignment of one fourth part of the flrip from the ^"^^^^ ^^'^ "f ^'^ 

f rii 1 1.;^,-- not prevent the 

owner, by way of abandonment y hut the mfufed refufe infured from a- 
this,, becaufe the one fourth of the fliip is of greater va. \^f^^^^f ^c*"* 
luc than the fom itifured ; and the infured iiift'ead , of f^m infured : 
;ibandoning9 repurchafe the ihip from the enemy: — In thbVheihaifno^ 
this cafe,, he is not entitled to' recover as for a total »ft«rward« re- 

1 • 1 1 1 1 y />' cover as w a 

loff^ not bavmg abandoned ; nor can he recover the birtk tutaiiofi. 
paid for the repurchafe of the (hip, that being anf il« 
leg;d aontyaf^, and not only a trading with the enemy/ 
but alfo a ranfom, within ;:he meaning of the ranfom> 
af]ts. HiSsI will be found determined in the following 
Cafe. 

The fliip Themis was infured for twelve mondi9> and ^ ^^'f^ *|P ^* 
feiled on the 4th of April 1797, on a voyage bom.- Shields carried into a 
to%a; was captured on the 7th of April ^j ^ Frenih '^^I'^^'^.C^ 

1,1 privateer, by the enemy's. 
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i^tfured do nl!? P"^'a^cr, and carried into Bergen in Nonvajf where, on 

abandon, but re- thc 17 th of April^ Ihc was condcBincd by a fcntcnce of 

WiM under the ^^ freruh Conjul there. — News of this being brought to 

not Kc^« «'" ii/»jAW by the capuin, the plaintiff demanded a total 

for a total lof^ lofs from thc Underwriters, on which he receiyed a letter 

\lt havmg^*ca' ^^^"^ ^"^ broker, informing him that they were ready to 

dut of him by fettle With him, hc firft making an affignment of m 

ihc cotukmna- r 1 i» -% r 

tion; norfliati fourth part of the (hip to the broker for their benefit; 
fura paldfor thc *"** ^'* *f ^^ plaintiff had any thoughts of repiirchafing 
repurchafe, that the fliip, the Underwriters would have no obje^lion td 

being a ranfonBy t * r 

and illegal. pay their quota ok tlie price*^The fum infured not amotint- 
Hatfffcci r, *"g ^^ ^"^ fourth of thc value of tlie (hip, thc plaintiff 
Mitchvood, % declined making the aflignment. — ^Tliere were frequent in- 
fup. 2S9. ftances of this fort of condemnation in the port of £ergen 

during this war, which were made with the knowledge 
of tlie X>A/r^ government, who received duties thereoO} 
and on the fales in confequence of them* On the ijik 
of July^^9^y the fhip was fold by public aufiion^ oy 
the officer appointed by the court of Denmark for hch 
fales, and was purchafed for the plaintiff, by his agent 
at Bergen^ for the fum of 1628I. 8s. 4do which' washer 
fair value. The fhip, being then repaired, inftead of 
proceeding to Ri^a^ failed to Peter/burgh, and after- 
wards letumed to England,^\n an a£lion upon this po- 
licy, the defendant paid 30 1- lis. 3 d. per cent, into court, 
and upon the trial tliere was a verdift for the plaintiff as 
for a total lofsj fubjeA to the opinion of the court on a 
cafe ^hich Hated the above fads. — ^The - queftions for 
the opinion of the court were, ift. Whether thc plaintiff 
was entitled to recover as for a total lofs, or only for 
a partial lols. 2dly, If for a partial lofs onFy, 'then, 
whether the fum paid for the purchafe \vas to be in- 
cluded, in which cafe a nonfctit was to be entered.— It 
was* contended on thc part of the plaintiff, tliat he was 
entitled to recover as fof'a total lofs, on* the ground- that 
the fliip was captured by an enemy, and condemned by 
a court of competent jurifdidion : But the court expref- 
. fing a declde(| opinion tliat no French court' of admiraltj 
could legally be holden in Denmark adoptitig the dccifio" 

. • • .. In 
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in our court of admiralty, refpefting the (hip Flad Oyen [a)^ 
that point was abandoned as untenable. — It was then I 

infifted, ift. That when the fliip was captured, the plain- I 

tifF had a right to abandon, and did in iz& abandon ; { 

and adly. That at leaft the plaintiff was entitled to re- 
cover as for a partial lofs, in which, was to be included 
the fum paid for the repurchafe of the fhip. — On the 
part of* the defendant it \vas anfwered, ift. That what- 
ever right the infurcd might have had to abandon at one 
time, he ought to have made his eleftion to do fo, im- 
mediately after the capture ; but he refufed to transfer 
his right to the infurer, and therefore he could not fay 
that he was ready to abandon; adly. That if this ^^'as 
only a partial lofs^ the price paid for the repurchafe of 
the (hip ought not to be included in it, that being a void 
contraf);) not only by the ranfom a£ls, 2 G. III. c. 25, 
MxiA 35 G. III. c« 66, J 37, 38, 39, but alfo by the 

common law, on the ground of its being a trading with 

the enemy. — ^Thc court determined that tlie plaintiff was 
not entitled to recover on either of the grounds upon 

which he attempted to fupport his cafe.— They declined 

giving any opinion on the queftion, whetlier the contract ' 

at Bergen was void, on the ground of its being a trading 

ivith the enemyj as tliat queftion would ihortly come be- 
fore the court upon a writ of error, in the cafe of 

Potts v. Bell {b). The only qneftion then remaining was 

that relative to the ranfom. Upon tliis, they were clearly 

of opinion, that the tranfaftion above flated am6unted 

to a ranfom j that the money paid by the plaintiff to rq- . 

gain the poiTeflion of his fliip was illegally paid ; and 

cojifequently that it could not conftltute a charge on the. 

underwriter. 

But if, by any interference of the underwriters, the B"^ \^ ^^'* ^^'^^' 

• /» « T rt 11 ir 1 , . <. rcrs in any man« 

mitred be actually prevented from abandoiung, the un- ner prevent iht 

abandonmenri 

■■' . ■ -' i - ■ . '■■■ ; ■■ ■ . ^ ■ ■ ' they Ihall pay 

the whole lofsy 

\a) Vid. fup. 289 — {h) in that cafe it has fince Seen dettr- ^«>the amount of 
mined, upon great confidcration, that "any trading by a ^r»iri^ *'* uminur* 
itsbjed with thc.cacmy, without the King's licence, is ilk^al, 
and that a policy 00 goods bought frpm the entnvy U void. Vid. 
j[up. 73. • 

1 1 a d^rrwrlters 
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derMTitcrs are liable for all the lofs fuftained by tbe in- 

fured to chc extent of the fum infured. 
A toiai lofs hav- As, wherc a fliip was infured •• from Leghorn to L^h- 
th^ iolul^pro- Jon^ with liberty to touch at Nice.** The Oiip met with 
d^n** bo Hi^dif- *" accidcHt in the courfe of her vopgc, and was obliged 
fuadeii from it ta put into iVirV^ to repair. Advice of this was tranf- 
wri^tert" wbo'or- »itted to thc owner, and they were informed that it 
drr the fliip to be ^^^y j^ ncccflarv to unload, by which a confideraWc 

rrpiiuca, but af- * ' ' 

terwards rcfu(e expcncc muit be incurred. This he communicated to 

re|M!rf,andthc ^^ Underwriters, and exprefied a defire to abandon. 

riSunt **obli* cd ^^^ altercation arofe ; they infifting on tlic vcffers being 

t(i be fold : The repaired, and telling him to pay the bills. He at laff 

tor all the lofs confentcd to this ; but refufed to advance any money ; 

fuftained, to the j,j confequencc of which it became neccffary to take up 

amount of the ^ ' * 

fum infund. a large fum of money on bottomry. The ihip was re- 
Du cj/JTrT fitted and refumed her voyage, and gained freight after- 
Awi»A«f»r, t wards. Upon her arrival at London^ application w^s.madc 

to the uniierwriters, to take up the bottomry bcmd, 
which they refufed, and the veflel was obliged to be fold, 
to fatisfy that debt, fo that {he never was in tlie pofieiGon 
of the infured again. There was due upon the bot- 
tomry bond 678 L, and the Ihrp fold for 630 L — ^Under 
thcfe circumftances, Mr. Jufticc BulUr, who tried the 
caufe, was of opinion, and it was fo agreed at the trial 
and net afterwards difputed, tliat there had not been a 
total lofs at Nice ; for though the plaintiff offered, and 
was intltled, to abandon, yet, in truth, he had not aban- 
doned. This therefore was confidercd Qnly as an average 
lofs. — Bnt Mr. Juftice Bullet, at the trial, and the court 
afterwards, determined, that the underwriters were an- 
fwerable for all the injury that had accrued to the owner 
in confequence of their interference, and dire^ipns> 
and their fubfequcnt rcfufal to difchargc the bottomry 
bond: That, in confequence of this, the fhip' never 
came free to Ac owners hands, but was t)bltged>9 be 
fold, and therefore the underwriteiflL were liable tte 
amount of the infuranccu 
tf the ihj> be ^^ * f orfncr chapter it was flicwn tha^ If no int^^ 

net heard of in a gencc bc rcccived of % fliip within 2 mfotiable time, 

reafefUlUc iiifte, •» * -^ • :* 



I 



^ 
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it fli^l be prcfumed that (he foundered at fea {a). Wlieh t^e w^vkxtA may 
the time has elapfed which afibrds that prefumption, 
the infured may abandon^ and claim as for a total 
loTs. 



Se£l. 3. 

Of the Form of the Ahandonment. 

IN the preceding &^ion w^ have fcen that, a$ foori Notice of abitj- 
as the infured is irfformcd of a total lofs, he muft make ^^""'*'"' 
his cleftibn whether he will abandon or not. IF he de- 
termine to abandon, and demand as for a total lofs, he 
is not obliged, as in fome foreign countries, to make a 
fbnrtal prctcft (3), but merely to give notice of the lofs 
to the underwriters, and of his determination to abandon. 

It is fmgular, however, that an abandonment is not xhcre i$ no par- 
made in any particular form, or accompanied by anV of ^•*^"!*'^ ^'f'*" "^ 
thdfe folemnities which fuch an important act would ment. But it 
fefcnfi totequire. ' But in whatiSVcr form an abandonment °*" *cjipi 
is declared, ll inuil be explicit, and is not to \>t taken 
as matter of inference from an equivocal aft. 

Therefore, where a letter from the infured, ftatmg that the* xhe infured in- 
fliip had been forced on (hore, and a quantity of fugars da- ^°*'!"' th» undcr- 
maged, was tiiewri b^ the broker to the underwriters ; and ihip h«s been 
they, by way of anfwer, defired, <* that the infured would do good« damaged* 
the beft £hey could witli tlie injured property j"— in an ac- *"^ ^^^d"f***^'^h 
tion on the policy, it was infifted that this letter amounted infured 10 do the 
to an abandonment, and that the anfwer of the under- ^itj, the good* j 
writers was an affent to it.— Eiut Lord Kenyan, who tried **"' ^'" "'.*', 

'' ' ^ turn a partial 

the caufe, faid, that as this was but a partial lofs, into a total iofs. 
the infured could not, by their own aft, turn it into a TheHuft 



ejv V. 



total one. That it was tie intereft of the underwriters, ff^*^^^\ ^O*- 

,,_ /-i.i-, 1 . Rep.73,fup.io5. 

and nie duty of the mfuredj to make a partial lofs as 



^) Vid. fup. ch. I5>§ I. p.4i6. Enurl^. torn. 2, p. i§i.— 
[b) Vid. Fotlficr^ h. t. n. 126.. Emertj^. torn, 2, p. 190. 

LI3 ' light 
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light as poffible; and that ^is was the meaning and 
import of the letter, and of the aniwer of the under- 
writers. 
Thcrt muft be This notice of abandonment may be given, either to 
Irrofil!!!!?' " *« underwriter hunfelf, or to the agent who has fub- 
raeaoi to abaa- fcribed for him. And this is neceflary though the (hip 

and cargo were fold and converted into money before 
the notice of the lofs was received (a). 
If the inrurance In general, the abandonment ought to be made for 
infured canoot the whole of the effefts infured, and not for a parti- 
abaodan for part ^^^xs part j as if part be rotten, th^ infured cannot aban- 
don that part only and retain the reft, but he inuil aban- 
don the whole or nothing \ for the contra£i being en- 
tire, cannot be fevered {b). 

Thus, if I have divers forts of goods on board a fliip; 
as fugars, indigo, and cotton; and I infure loool. on 
the whole, without any diftin&ion ; this. infurance is en- 
tire, and I cannot abandon my fugars, and retain my in- 
digo and cotton (r). 
But »r different But if I infurc thcfe articles by dififerent policies ; or 
rateVinfurcd or if> ^H the fame policy, t\*ty be feparately valued \ I may 
fcparatciyvaiued, abandon any one article and retain the reft; becaufe 

any one or them ' ... 

may be aban- thcfc are, in efFe£l, diftmdi infurances, though in the 

^"°^- fame policy i^^;. 

So, if an infurance be made on a {hip and cargo dif- 
tinguifhing how much for the one, and how much for 
the other \ and the fliip in the courfe of the voyage be 
condemned as incapable of proceeding further j the in- 
fured may abandon for the (hip, and not for the cargo (^). 
But if I infure tlie fliip and cargo for one entire fum, and 
the (hip be ftranded, I cannot retain the goods, and 
abandon the (hip (f). 

The abandon- It muft be fimplc . and unconditional \ otherwlfe it ,will 

iinconditioaai. not transfer the entire property to the infurers, which 



>< 
) 



. (a) Ho^gfon V. Blacki/lpn, at N. P. after Hll. 38 G. III. 
Park ijz. — {h) Vid. Falin on art. 47, h. t. p. 102. — {cj Fa* 
/f« ubi lup. Totbier, h. t. n. 131. — (J) VoTtn ut fup. Pethiern* 
13?.— ^(tf) Emerig^ torn. 2, p. *I5«— (/) £merig, torn. 2,p,2i5. 

is 
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is of the cflfcnce of the abandonment, If therefore I 
abandon a captured ihip, on condition that in cafe fhe 
fliall be relcafedj (he fhall continue my property, and I 
fliall repay with ihtereft the fura which the infiircrs fliftll 
haycf aid me, fuCh an abandonment would be void (a). 



Of the Effeil of an Abandonment. ^ 

k 

BY the abandonment the infured, as we have already The abandon- 
obferved, yields up to tlie infurers, all his right, title, ^^^"^^'P^^^^ 
and intereft in the (hip or goods infured^ or what may favcci to the in- 
bc faved of them, which, from the notice of abandon- jjon tp tiweir -fo- 
ment, become the property of the infurers {b). It ope- [^^Ipj*]^^^"^* ^ \ 
rates as a transfer to them, in proportion to their refpec- 
tive fubfcriptions, without any regard to the priority of 
the policies, if more tlian one (c) 5 and though tlie fliip 
or goods ftiould appear, by the feveral policies, to be 
over-infured {d). And this trapsfer has a fort of retro- And it relates 
fpeaive Tclatioa in reference to the infurers, who, to ^^'^VcmtV^" 
the extent of the fum infured, arc prefumed to have the voyage. 
been, from the beginning, owners of the things infu- 
red {e). ^od repiididiur, retro nojlrum nonfulffk palam 

This principle is carried fo far by the French law that, i,, Trancf the . 
by tlie abandonment of a fhip the infurer becomes intltled ""^"^^^^l^f,^ 
to all the freight fhe may have earned, freight being the freight (he 
deemed an incident infeparable from the fliip. Emerigot} 
even goes the length of faying that it is inconfiftent with 
the nature of the contraft of infurance, that the owner 
fliould claim the freight of a (hip, the value of winch he 
has received from the infurer upon the abandonment. 



{a) VaRfij art. 60, p. 133, art. 47, p. 103. Emertg. torn, 2, 
p. 154. — {b) Vid. Le Guidon^ ch. 7, art. I.— (r) Emertg, torn 2, 
p. 194. — [d) Vid. fup. ch. 4, S 4, p. I.i5.---(<r) Emertg. torn. 2, 
p. 196. — (fj ff. Si quid in fraudem, I. 

L 1 4 And 
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Aad he fupportt cUa «pimoii wfoa tbe gtvund tlut in 
. the courie of the Topge Utt ralue of tiMB finp muft ne- 
ceiTarily dimioifh in nearly the fame proportkm as the 
freight increafes i ami coi^equetitly^ that the Tahie of the 
.•ihsp and freight at :^j given time io tbe vojfnge ^ only 
equal to the original value of the (hip at the commence- 
ment of the voyage (a). But tliis notion could only have 
originated in the abfurd fuppofition that a (hip can earn 
no more freight, in any voyage, than is fufficient to re- 
inftate her in the fame lituation {he was in virhen fhe 
failed on the voyage. 
XxxEn^tMit With us, however, freight is a matter infuraUe, as we 

bjkfcfanteiy * ^'^^^ already feen, feparately from the fliip (^)^ and d^ 
frgrn the ibii>. abandonment of the fcip docs not transfer to the infurer 

the freight fhchas earned. 
Where the wf«- But whcre the intetcft of the infurcd is not cniisdy 
than the value covcTcd by the infvrancc> he may abandon to %hc cjuteat 
fured, the aban- of the fum iufuredj for he is his own infurer f&t the re- 

thc"Smepropl>r. ^^^^^ — ^Thu3, if goods of thc valuo of 5p©Q I. be mfurod 
^^' only to the amount of 4000 1., and a tptal Ipfji happen, 

the infured ihall only abandon four fifths .of what in b»t&.\ 

the rexnaining fifth will belong to himfelf (c), ; ^nci- iH^ will 

be ten^t in common^ for that fifth, wi^ the infmrers**-^ 

ThQ (ame rule holds where the cargo, by a new ptic- 

chafe during the voyage, is augmented: in qiitmtitjfu 

If geodf be part. So^ where goods are only partly infured, and the ommer 

mcMcvi^rVowcd bas borrowcd money on refpondentia to tiie value, of the 

on rclW^dentia ygfiduc ', if hc abandon, thc infurer and the lender hw 

for tbe {'endue j ' • 

the infurer W\\\ a joiHt claim to. w4iat is faved^ in proportion to their v> 

t\i\tL wh?t*is fpeftive intcrcfts. But by the abandonndcnti thft iofiirer 

Jh^'itSn'"^ is gut in the place of the infured, a»d: has the A5gp/fJ*fe 

equitabu chim to. th^ tS^fX^ favcd,. and the lendef ox^f^c^eq^it^^ik>chim 

for his propor* , . ' , . / ,» 

lion. tP h*& proportion w- 

fn FraKce thc ^ct, by thc law of Fraoce.{d)9 the claim oithclenddi^ 

h!nd!?rt '^rp- in fuch cafe, (hall be preferred, to that, ot &e iafur»j 



feritd ro ;hu of 

tt.c im'urcr. 



(5) VkJ..5«w/Tyr. t. 2, p. 2«i. — (i) Vid*. flip, cR. 3, f 4.-^ 
(c) Emextgk, tooa, 2, p. 2ry, 237. W/?« fur art. 47^ K. t; 
]^, io6.-«-(^) Vid. Erntrig, t> 2, p. 234,— (^J Otd. |Aar. tit. t^nr 
:rats a la groji^ art. 1 8, 

' ^ to 



to flic ««tft»t-of Kis oi^itid*-— ThcMfCafoii of Ai* ptcle- 
Mfiec is, !A»t Ac ^kftd^r-cofthibutcs dircaiy w Ae pm- 
curinp €^ Ae :g©Qds ; !rhercas the infitrer is- onljr a furcty 
to- protea the adventurer £rom the rifk, withotft fumift- 
,ing the thing put in rifle. The lender has a fubftantial 
intereft 4nr the goods, and being in nature of a pawnee^ 
hatfafort of /«»~on thcni, which- cannot be difxdiarged 
by the transfer which the abandonment operates to the 
infuiet. This oniy.puts the infiirer in tfie place of the 
krfured ; but the crcdkor and debtor can never have con- 
current ri^ts (a). Etnerigon even goes fa far as to fay 
that tiie lender's claim ou^t to be preferred, even for 
the mame intereft— Fiiffw (b) holds a contrary opinioib 
and arguey to refute this reafoning of Emerigon, whieh 
teas contained in a letter which he had received from 
Emengpn on this fubjeft. . Emerigon, however, in his book, 
fupports his former opinion, and triumphs in this opinion 
being fenftioncd by that of Pothier (c). 

H thcxtr be thi«c infurancts ; one on the Jbip ani If th«rc*ethrte 

AX \M.\,M^ ^ ^ w 1 1 ' polwics, one on 

drargo'y one on the Ihip only; and one 0n the cargo only ; the ihipandon-* 
£m/rigon (d) thinks that infurers on the fliip and cargo. §°*p wiVr»nd' 
have an equal claim on the effeds faved, with the in- one on the cargo 

y ^ - ■ . . only; how> in 

(urer&on the cargo only, and that they have a lie cbim cafeof abandon, 
on the freight, and the remains of the ftip> with the "^^^^l'^^^' 
infurers on 'the flup (ml% in proportion to their refoeaive. fcts of infurcr* 

v» t \f /I • t 1 ■ t" upon the pro- 

fubfcriptionSs*— For example : If a Ihip be valued at ^J^e pf fhe ibip 
5000 L, the cargo 5000I., total 10,000 l.j and thcfearc. JJJ^'^jJ^f***,^" 
infured by different policies, thus % adiuAcd. 

On flilp and cargo - - - ,3^^ 

Ondiefttponly - - - 3000^ 

On the cargo only - - - 3060^ 

TJnbifured - - - -• 1000 



10,000 

■*''!■ I ■ 



I nun 1 I r •"' - •" "^ "^^ ' ^•- * * '^ " ! J > i " 

{tryEmripttm. 2, p; ^34, 2li.'^{i) J^oTm, t\u ccntrats 
i^lm^gmffif^tf'U i9fi^{H^) Poflrieri caroratt a la gi^p, ^. 49»— 
{4^ %u». ik|.|i> a^fx. 
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A ihipwreck happens, aad the net proceeds <tf the 
vreck of the (hip are 500 1., and of the c^cgo 500L1 
total 1000 1. Mmerigon would adjuft the chdn^ of all 
parties thus : 

£■ 

To the owners for their part .of fliip and cargo 

uninfured, - - . - - 100 

To the infurers on (hip and cargo^ a moiety of 
the p roduce of the wreck, . - - 225 

The like to the infurers on the ihip, - . - 225 

To the infurers on the cargo, a moiety of the 
produce of the goods faved, - - 225 

The like to the infurers on the (hip and cargo, 225 



c^o 



By this adjuftment the infurers on the fhip and cargo 
would have a double (hare of the eSe£l:s abandoned^ 
which is manifeftly unjuft. — An Englijb merchant would, 
I ponceiye, adjuft the different claims thus ; 

I' 

To the owners for their part of (hip and cargo 
uninfured, - - - - loo 

To the infurers on (hip and cargo, a moiety of 
three (ifths of the produce of the wreck, - 150 

To the infurers on the (hip, three fifths of the 
produce of the wreck, - - - 300 

To the infurers on the cargo, three fifths of the 
produce of the goods faved, . - - 300 

' To the infurers on the (hip and cargo, a moiety 
of three fifdis of the produce ,of the goods 
faved, - - - - 150" 



1000 



fF, tfi«r the loff The abandonment does not only entitle the under- 
*^Scldon b?" writers to all that can be faved of the cflPeas infured j 
made to the j^^ jf compenfation be made to the infured for the in- 

owner, this mall . * <• n if 

go to the in. jury from which the lofs arofe, this compoifation (hall 

go to the underwriters 5 for when they have paid the 

lofs, 



^er. 
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lofs, they, and not the infured, are the real fufPerers. — ♦ 
This will appear by the following cafe. • . ^ 

The King granted letters of reprifal againft the ipa* Reprifals were 
niardsy for the benefit of his fubjedls, in confideratiori S^lmWMo in- 
of the loflcs they had fuftained by unjuft captures, denmify the fuf- 

--.- ./T- • 1 I'fi-ii 1 fcrers by unjuft 

The commiflioners appointed to diitnbute nie produce captures: The 
of thefe reprifals among the fufFerers, would not permit JI!j^YT"id*the 
the infurers^ but the owners only, to make claim to fhe owners the loflet 
parts of the prizes allotted to the fufferers, although the thofe captures, 
owners were already fatisfied for their lofs by the in- 1**." ^fi^ ^ . 

^ ^ ' • . '. their pi^e, and, 

fiirers, who thereupon brought their bill in Chancery. — i^ccive their 
Lord Hardmndey C. decreed in favour of the infu- ^" ^ 
rers.— He faid ;— «« The perfon originally fuftaining the ^^^^j^' ^j^^^'*- 
iofs was the owner; but, after fatisfa£lion made to him, 1748. i ^'i*. 
the infurer. No doubt but, from that time, as to the ^ ' 
goods themfelves, if reftored in fpecie^ or compenfation 
made for them, the infured flood as a truftee for the 
infurer, in proportion to what he paid ; , although the 
commiflioners did right to avoid being entangled in ac- 
counts, and in adjufting the proportion between them. 
Their commiflion was limited in time ; they faw who 
was owner ; nor was it material to tliem to whom he 
affigned his intereft, as it was in efFeft after fatisfa£lion 
made.'* 

If, upon a total lofs happening, the fhip be aban- ifthcrhip, after 
doned, but fhe afterwards arrive fafe : this fhall not »*»»n*i»n««n^ * 

' ' Arrive larc, the 

avoid the abandonment. On the one hand, the infuters infurer ihati have 

Ihall take to their own ufe all the profit of the voyage; JhVvoyag^©.^^ 

and the infured is entitled to nothing, except for fo 

much as he was uninfured {a). On the other, they 

(hall not, on account of the fafe arrival of the fliip, re- 

fufe to pay the fum infured. — As if, upon a capture, 

the infured abandon, and the fhip be afterwards releafed, 

or otherwifc recover her liberty ; the infurers fhall ne- 

verthelefs fatisfy the infured as for a total lofs : But 

then they arc entitled. to all the benefit of the voyage (^). 



(<j) Le Gmdon. ch. 7, art. u.— (*) Emerig, torn, 2, p. 197. 

J14 So, 
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But they cannot So^ If the {htp ot {"oods iid\|r^d happen to be fc- 
n!^^fu> take ' corered undamaged, after the infuaer haa- paid a uaA 
M^tX^l^^t. ^®'*» *^ fofiowing cafe wiU fhcw that he cannot com- 
tund t&e ^oiiey. pel tht infurcd to refiuid the mibncf, and take back 

the ihip or gpods ; but the infurer fliall ftand in his 
place, and Audi have the benefit of falvage. 
AttttalMri it An infurance was made, << Upon any of the packet* 

whi^it i« after- <c one year, upon any kind of goods i fuch goods to be 
iiv the iniured ; '* valficd at the fum infuTed on the packet-boat, with- 
^*r*cove/back " ®"^ fuithcr proof of -mtercft than the policy y and to 
nore tbart hu « make no return of premium for want of intereft, be- 
v"jK ont/afier ** ^% oo bullion or goods.'' — ^Thc defendant, who was 
dedu^^inif the ^nc of the infurcd, had an intereft in bullion on board 

f ifp^ce of fat- - ,• , r r„ hi 

vase. the Hanover packet, on a voyage from LtJoTn to ral' 

^ TT""* fnouth. The fliip was totally loft oS Falmouth j and the lofs 
Frith, 4 Bur. was adjufted at joo 1. per cent, ; but by a memorandum 
1966, fup. io8. ^^ ^^ ^^Yxzjj the infured agreed that,— «« Should anj 

^^ falvage thereafter be recovered, he would refund to 
*' Ae infurers, whatever he might Jo recoiuery in ftich pro- 
<< portion as the fum infured bore to the whole intereft;" 
and the infUrer accordingly paid the whole fum infured. 
-«— An iron trunk, which contained all the bullion, was 
afterwards fiihed up, and. the bullion recovered, with- 
out any lofs or prejudice whatever^ and delivered to the 
infurer* The expence of falvage amounted to 63 1. 8 s. 2d. 
-^The infurer, upon this, brought an adiion againft.the 
infured for money had and received, to recover back the 
ainount of hi» fubfcription. Tke defendant (the infured) 
paid into court 48L 4s., being the plaintiff's, proporlioa 
of the value of the bullion recovered, after dedu£ling the 
expence of falvage.— On the part of the plaintiff (the 
infurer) it was contended that by the recovery o^ die bul- 
lion, the contraA vi^as perfoi^ftied on ^ part of the in- 
(urers, ^d that the lofs ccmld only be confidered as a 
partial lofs, viz. the ambunt 6t th6 falvage;* and- diat 
the agreement to allow the infurer in the proportion of 
the fum infurcd to the whole' irifcrelF, riia'dc no differeffcS. 
-f^But the court word unanimoufly of opisuoa that tiie 

infurer 
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infurer was not entitled ta recover, back >the money he had 
paid to the infuredj .l>tttvonly his proportion of the value 
of the goods faved, after dedufting the expense of falvage, 
which was the fum paid into coi^rt. 

An abandonment once properly made, upon a fuffi- An abandon- 
cient ground, and accepted by the injTurers, is abfolute "J"^ made^u" 
and bindiag upon both parties ;, nor can it be revoked irrevocable. 
but by mutual confent {a). Emertgon fays, that if a fhip, 
by reafon of fea-damage, be condemned as incapable of 
proceeding on her voyage, and the infured abandon ^ but 
the Qiip, being refitted, is brought home at the expencc 
of the infurers \ the infurers cannot compel the infured 
to take her back» but mull pay the total lofs {b). — Valin 
holds a contrary opinion^ and fap that if the infurers 
hfive not voluntarily paid the fum infured* they may* 19 
fuch cafe, oblige the infured to take back th^. Oiip \ the 
coly i^ftiifa between^ tb/em being, as to the amount, of 
th;. ps^ii^l. 1^^^ if)* '^^ opinion of Smsrigpn feems to be 
f^v^d on the; beft reafomng. 

Sut ^ abandonment is irsevocabk only where it is But if it be aoc 
nude upon a fufficient ground : And, therefore, if it ap* "P°" * ^"*^^**!*^ 

^ ' ® ' ' '^ ground, u will 

pear to have been made upon a. partial, and not a total be void. 
lofs ; en upon informaticm that proves f alfe or unfounded, 
it will be void ij>/i jur^ Nam nBe revocari^ refcindi^ 
tt utf^ Scitur^ quod iffo jun nullum efl {d). 

'•- r " ' ,' ^^ ' ' ' f ' ' ■ ■ " " ^ 

(a) Ifoiiufi^ h. t. n. 158. Emerijg. torn. 2, p. 197**-* 
H)JSmmg^>^ torn, z, ptX95«-^(^) ^tfi^n^^onart, 60, h. L p. 444. 

•wCfO Vy- Smrii^ t9myAp p. 197- 
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Of the ordering and dijpofal of ibc Effects abandoned* 

In cafe of mif- TN. cafe of fliipwreck or other mi&for tune j « the eficds 
fumTu boun^' that are fav^d continue, till abandonment^ the property 
to ufc hi* endea. f ^^ infured, wlio IS bound in juilice, honour, and 

vourt to fave as ' ^ j ' ' 

fnucbatpoili- confcience, to ufe his utmoft endeavours to make the 

mod of what may be refcued from deftru£iion ^^ in ordetf 
as much as poi&ble, to lighten the burthen of the in- 
furers* To enable him to do this, without prejudice to 
his right of abandonment, our policies provide that, in 
cafe of any lofs or misfortune to the infured, their fac- 
tors, fervants, andaffigns, (hall be at liberty to fae^ 
and labour about the defence, fafeguard) and reccveiy 
of the goods and merchandizes and (hip, &c. with- 
out prejudice to the infurance ; to the charges whereof 
the infurers agree to contribute^ each accor4tng t& the rate and 
guafitisy of his fubfcription. The meaning of this claufe ist 
that, till the infured has been informed of what has hap- 
pened, no a^ of the captain (hall prejudice their right to 
abandon [a). There is a fmuiar provi(ion in the policies 
of all other commercial countries, with a (imilar under- 
taking on the part of the underwriters, to defray all ex- 
perwes, without limit, except in the policy ufed at Mar* 
Jeillesy in which the infurers only undertake to defray aJI 
cxpences occafioned by the falvage, provided they do mt 
exceed the value of the effeBsfaved\ a precaution, as Bm- 
rigon obferves, which prevents their being ever liable fiff 
more tlian the fum infured [h). This accords with the 
fentiments of Chirac^ who fays that the expences of the 



(j) Per AJhurJl, J. In Mitchell v. Edie.tup. 509.— (*) Jv?- 
Emerig* torn. 2, p. 205. 
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recovcty <A the eiFe£is faved, ought not to increafe the 4ofs 
beyond the fum infured {a). But this reftri£lion has occa- 
fioned many inconveniencies both to the infured and in-* 
furers (A), which is tlie reafon, perhaps^ why it has not 
been adopted in any other place that I know of. 

As to the captain, the ihip and cargo being confided to Duty of the 
his care, it is peculiarly his* duty, in Order that he may care ofVhat may 
{hew himfetf worthy of fo great a truft, to employ all ^^ ^*^^*** 
his courage^ (kill, and induftry, in the proteftion and 
prefervation of ihe one and the other. 

From the nature of his (xtuation, he has an implied His power. 
authority, not only from the infured, but alfo from the 
infurers and all others interefted in the fhip or cargo, in 
cafe of misfortune, to do whatever he thinks moft con* 
ducive to the general intereft of all concerned \ and they 
are all bound by his afts {c). Therefore, if the {hip be 
difabled by ftrefs of weather, or any other peril of the 
fea, the captain piay hire another veffel for the tranfport 
of the goods to their port of deftination, if he think it 
for the intereft of all concerned that he {hould do fo. 
Or he may, upon the lofs of the ihip, inveft the produce 
of the goods faved in other goods, which he may {hip 
for his original port of deftination % and this, according to 
the dofbrine of Lord Mansfield and Mr, Juftice Buller, in ' 
the cafe of Plantamour v. Staples (rf), Ihall bind the infu- 
rers. For whatever is recovered of the effe£ls infured, 
the captain is accountable to the infurers. If the infured 
negleft to abandon when he has it in his power to do 
fo, he adopts the a£ts of the captain, and he is bound 
by them. If, on the other hand, the infurers, after no- 
tice of abandonment;, fufier the captain to continue in 
the management, he becomes their agent, and they arc 
boimd by his a£ts {e). 



(fl) Cleirac fur Le Guidon, ch. 20, art. 9.— (^) Vld. Emcrig. 
torn. 2, p. 205. — {c) Per Lord Mansfield in Mills v. Fletcher^ 
Sup. 498.— (J) Vid c. 1 1, J 2, fup. 377. — {e) Per AJhurfiy J. in 
^ntdjfr. £die, fup. 509. 

As 
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Duty uf the A% fo thc /tiibrry when a misfortane luppais, tfacf 

are bound to fa\x and preferve the meidiandiire to the 
bell of their power; and while they are fo emptoycd, 
they arc entitled to wage^ fo far at lead as what i» (aved 
will allow: But if they refufe to affift in this» they 
(hall have neither wages nor reward. In this the Riodian 
law(tf)> and the laws of OUrofi{h)^ of Wifiuy{c)^ and 
of die H»is T<mms{i)^ all agree. 



» f 



(a) Lag. Rhod. an. J^— (*J Art. ft.— (c) An* IJ. 
(<0 Art*44^ . 
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CHAP. XV. 

Of the Adjuftment of Loffa. 

Prelimiuary Otftrvations* 

npHE adjuftment of a lofs is the fettling and afcertain-* 
ing the amount of the indemnity which the infured, 
after all allow.ances and dedu(3ions are made, is entitled 
to receive under the policy, and the fixing the proportion of 
this, which each underwriter is liable to pay. To afcertain 
with duf precifion the amount of a lofs is fometimes a 
work of confiderable difficulty : And though this is ge- 
nerally perfonfted, without litigation^ by perfons conver- 
fant with this branch of bufincfs ; yet queftions fome- 
times arife upon which the moft experienced merchants 
cannot agree, and then the law mu(l draw the line be- 
tween them. 

By the law of England^ as It now ftands, as well 
As by the general law of merchants, the contrail of in- 
furance ought not to be lucrative to the infured, nor ena* 
ble him to make a profit out of the lofs of another. Ic 
ought merely to afibrd him an indemnity, and no more (a)* 
The infurer ought never to pay lefs, nor the infured re- 
ceive more, than that which a fair indemnity demands. 
And this fhould be afcertained, not upon fubttlties and 
niceties, but upon plain and eafy rules, the difkates of 
common fenfe, drawn from the truth of the cafe. 

In adjufting a lofs, the firil thing to be confidercd is, 
how the fuantity of the damage for which the underwriters 
are liable, fhall be afceruined. This being known, th^ 
next, and generally the moft difEcult, point to be fettled,. 
iS| by what rule this flwiU be appreciated. When thefc 
ihm^ arc fadsfaSkorily afcertained, the adjuftment is 



■> I ifc 



(*) Vi<i'. Ld Guido^f ch. a, art. izfEmerlg, torn, i, p. 259. 

ic m ufually 



ttfually indorfed on- the .policy wd ^gi^{i: by tbe-iOH 
derwriters. We '^'iU tbuerefoise ooi]fidar» . 

I. How this qufintity of damage fliaU bcraiccrtjooedii 
a. How the lofs fliall be appreciate«;i^^ ! . . ^ : 

3. The tSkQi of an adjuitment* ; ^ ^ .i ' 

Utro) the Quantity of Damage fiall be afcertained^ . 

» 

In cafe of a WHEN a lofs has happened) the infuried blight to in- 

total fofsy where - i.< r tr « ^ • « • • w. Ji?* .<^rr. y.." 

the infurcd lonn himlelt 
\^»"^?n!» ^.^r dcriU the 

the lofs Oull be • • - . 

adjuiUd. and he decide 

the underwriters m a reafonabfe tnnc,'othetw!fei^'S we 

have already fccnf/,^, he'ii^l wave Tils t^^^^ 

and mnft ihen'be content to chimbifly as for'a^gir^ajl 

If the policy be When the teft h admitted to be total; * ahd fte|feflf<^ b' ' 
an^the'^ioT/' a valued one, tlie Mx&tA \^ entitted ''iKiYtttmOii Wlio^'' 
<«<^<<. . Aim infured) fubjea to lUch dedu£iiottii'a8^Hiay1ir2e¥e!l)e^ 

agreed by the fKrfky t» be made in'eafdof fefe,^ KAr^tht' 
infirtcd, byailo^injg theVakc tobeinfett^JliiJthcf^poBt^^^ 
agre<U that it fhaH be tsiken as^ there ftafed 1 ind il^i#tfie 
fame as if he had admitted it at the trialof 'ihd cfdufe (^." 
Oirerehce Ke. it 1$^ Only in the cafe of a totai lofs tb^t there '!$ ^ij 
ln?r vaiuc^** diflerence between an ©pen *n* a^ value*. pblifcjr. ''^tTjJon ' 
jpoiicy, as to the thc^lattcf, the value is^ admitted, and the Infuttd fe^ bwK 
Wit. to|]r<yve, if the infurance was on goods, thiat th^'goddi^' 

valUed were on board. Upon an op^ |)6!ii:Jf>, *Ki iff^riot "^ 
only hcceffary ta prove that tJie.goods were'oh'bbafdj^1)it ^ 
alfS^^etw/^^ of them; which value, not efiSeredSig iStli 
furfi iftfttred, is the fum Ae infurersare bound ti^fSyt^''' ' ' 
8tit in the cAfeof z partial lofs, ^'Weiii^rfm^f'' 
be^adciinto thc^.am^Hint of the lofi^ '*i^«*thfe*^(fficf ■ 
be faf the lonc • fort or of thd Other is)". ^ TfecPlfrafeWftftf'' 



(5) Sup. 509,^10.— [^) Vid, lupV 199,— C^J a A«r» 1171. 
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fured do not come 'fife to tfie pdrt of deftmatidn, Bat Is 
ieflfened Ifl-TUtte by damagcf teteited M the vt>yagc, the 
lofs (hall be borne by the mfutef.' - ^* ' ' '" - - 

When the lofs ^onfifti fai the f«fktf /^ of bhe entire Kulc,^hijrettit] 
individual, parcel of the goods infuired, and this it capa- one entire indi^ 
ble of a fevetal and diftinft valuation; as if, out of vidua), cajwbie 

of a feveral va^ 

1 60 hpglheads of fugar, tin happen to be loft, and the luation. 
reft atrive fafe 5 tl^e infurer miift pay the Value of the 
ten fa J. 

Wheil a part of the ebods infured is faved, ix\d this when ijart of 
exceed^ tHeJ aaiount of the freight, the pr^dJic^ is to &vtd?^ * ' 
de4uflt( the^ "[^^g^ Aopi.^^ falvage> and to make lip the ^ 

lof^ ^^|!pii^tfee ^iffe^cnce. But wlpiere tjie ifreight exceeds 
the fajyag^i ^ij^e^n it is a total lofs fij^ . v 

Bui where the. goods iflfured iate damaged in the whole ^^l^"^ *" ?• 

r.y^DiX^.'J •. •.*••''- ' ._ ' -V • °, ■ J- • goods are da* 

ot m mrt, ^ i% b^cqhpies peccflary. to. afcertaiil. the , qjfant^y magcd. 
of lucn damagie, which is done by taking the v^lue oif 
tl^l ^^r^m their; dam^ed^ ftajej. fijom tb« piiime.coftf 
aij^^tlvF ?^P^¥n4^^ wijl be thf iAni<>Wb"'Of the Igfti, \ \ 

j^^jffvsM, article^ be infufed for; one . entire fUirt* -.where fcverar - 
bt^f.w^ a ^dig:iiia,,TtalUati(Mi to ea4h^ ^dk diUyqnebe fulidr^d*"' 
put ^ j^fk,?,I^ th%t ,oiie be.:Jofti th^infur^^OwU Te,(^ov^ir .^"|v^^^^^ P»' •« 
fugj^?^ I^/^ltipn oC.thfi fito^faifurcda^'thevalucrf that 
artH^bgr^ U^^^he^vfilHc ol thetM^ote; > . , j- : . 

A& whfri?.the^i»bintiff vnotCffrom &# £]f///^to;Kit agent ^'^^' ^9Kr^ t 
in^jj^jp^/r, ^^Ari&ghim/tQ tDak& inftirance;Oi»iaJhipr«ii S ^' . ." ; ,'^ 
ca^!?:to,.th^ *ms^t <)f : ji50cf L:Vatoingthe ihip.4t .tjfOO^Ux / 
Oo^^a \\, ^p^ld J^ ^^£led* No part q( the , cargp . j 
wa,9.pr^jwt^9n,b<;^^, fojiihaiiii^fa^ the|*>JiQy.*$t*cbfd. - 
*^"lBcP?blfej^ii^TrJhe (hip bei^g loft^^.and m^io^ . 
bro^ught^jQ{i|j..thepoiicy, th?. above rule ^^as cont^xi4cd:Jfojr ,, 
on the par;!; qf .thy? dtfendaJit.-^rLqt'd KtftyoH^ whp lajiefl 
the 92gfl<^,ffpj3^ he of oi^inlon th^t,:.as the idjok iw6l 
infu55jj^^^^ Idsr.tfeo tlie v^ue :of tth/5 <fcipi. :tb©i plaintiff: : 
wa^iCSfti^B^jtcv^hf wbQle#-r4Bat>l!he:)Ury haiSr^anttniatfcd ; ^ 
that the r ule as l aid down bj the dtferidant^s counfel.was 

(a) % Bur. W'lfd^h) Vid, BttsjuUy, Srown^ Hj^. 5^%'"' 
fejijjDaJ M m a ihal 
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tint which prcvajded in fuch cafes at Lloyas c6t^ houfe^ 
his lordihip afiented to their giving a verdi^ for tuch a 
proportion. of the fum infurqd as the. yj4ue. of ihcf^ ihip 
bore to the value of both* (hip and caigp*. . -, x 
When there is ft ^ iii<^T^ bc a qlaufe in the policy^ tobe.frecof average 

clause to bc free * .>>^^«." 

of average under from a particidax liiki under fo ma^li fer^cent. and ?. lofs 
howSi^^: 'ocoafiorfed by that- ri(k ukes place j thcpropartu^^yjiich 
«on ihaii be t]|e lofe bcgrs to the oargo^ muft.be calculated upoQi the 
^* *^' -cargo ¥fhich was on board when the }of$,^appeQed^rnot 

upon that which was on board at any oth^ time.^. , ^ 
JWa/.v.Purr, . Thus: — In a policy on a flaye ihip|. thicrp^.was ji, mc- 
^'419.^^ morandum, to be free of average under 5 /w-, cent, for 

lofs by infurreilion of the flavcs.. — An infumflion {qok 
place when there were only 49 flaves^on board.,^^ Seten of 
thefe were killed. — As this lofs mufl amount t^ S-PT^^' 
to make the underwriters liable> it beca^ a^rquei^ippii at 
what time the propoitioa which the Iqfs bor^ ti;^.thc cai^o 
ihould be taken; — whether at the time .wh^pt)i$', ii^ur- 
re£Hon took place and die lofs happeiiedf.or whisnrtbe 
whole cargo Wa» on- boanL Upon examinatkoi < o£ .|^- 
ibns acquainted with the pra^Hce infuchoaies^ it was 
found that the tirhe when the calculation iwas cotbe aandci 
was> nffbenthe lofs happened^ afwhich timethbpiopordcHi 
of the lofs to the cargo then on boatd wa& to iMgii|Me the 
lofs to be borne by the underwriters. 
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Hm the LofsJhaU te JBtpprtx 

TH£ true price of any thing 13 .that; fpr ,whi(i?h^ ^^s 

of the like nature and quality are ufually fold in the place 

where they are iituatedy if real property ; orinlhe place 

. where they are expofed to fale, if perfqnaS Yi). ' 

The Mt price it « The iirft price of a thing does not alwa ja 'a^ij p fure 

tw*faSue! ^*** criterion. to afcertain its true value. t It ni^y h^vc b^en 

r bought Ycry dear» or very cheap*. . "^e c^pginlt^oes of 
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time and. placi? caiifc z continual variation in the price of > 
things. For this reafon, in cafes of general average, th^ Averages are 
things faved contribute, not'according to the prime, colt, to"thc pr^Tat"* 
but accardmg to the price for which they may; he fold at ^|^.*^ ^^^^ ^^ ^"^ 
the time of fettEng the average. Non quanti empt^ funt, 
fed quanti venirtpojjunt^ is the rule of the Rhodian law {a)^ 
The fame 1^ adopted in the laws of Wtflmy {h)^ 

typon thefuhjeQ: pf the valuation of the goods inj&ired DiflPcrcnt mpdet 
there has always been 2, great divcrfity of opinion, not °^ w««a^»n« 
only among (peculative writers, but alfo among merch^ntft 
themfelves. Some contending for the prime coft, others 
for the current price at the time of the lofs ; fome infift- 
ing oh thd price at the time and place where the goods are 
(hipped, others on the price at the port of difcharge (r). 

In France^ where almoft all policies are valued^ 4i€ h^^ the vaioM 
mfured' has Ms eleftion to fix the previous valuafion, tionismad«» 
cither at the prime coft, or at tte current price at the time 
and place of loading. If the goods be pf the grow^.or . 
fhanufSaftiir^ of the infured, the latter valuation is always 
addptied (tf). The fame rule that applies to goods, applies 
afeto the 'flrip,. which is always valued at the fum fli^ is 
worth at.thcf time of .her departure (<), pr at leaft at the 
eommdnccment of the rifle.?— If goods, by being bjpught Coadsbronght 
frm^a difimce^ arc ^ugn^enteil in value, they jnay be efti- '""^^ * diftance 

-^ . -^ . '^ J . . , may be valued 

Tsx^m^y^ theur, improved value, and an mvoice made ac- at their improiMd 
cordingly; nor Ihall the, infured be obliged ty produce ^^^ 
his original accounts, having a right to infure the profit 
already acquired j and the infurer muft either abide by the 
invoice made by the infured, or require a valuation by 
ikilful perfons according to the current prices of the tune and 
place. — I|;^|«:1^(^.in France Xo ftipulate in the policy that 
the Ihip (hall remain of the fame value during the voy- 
^ «g^ ; which is* die teafon why Valin (f) fay$ Ulmt where 

1 ■ • • ^- ; .. 

(a) ffi. J^eg. Rhod, L t, § 4. — (b) Laws of IVl/h. art, 20, 



lice. 



"• k« a\\.% u^y anu t' aim uu tiiia ^i\, jctincrj^m luiii. i, p. ^u-^k— <• 

^^^\h Enut^: \xrtxi. i,.j>. z6i.^[f) Quart. 8aad64,f. 56, 
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Ib EngUtid the 
prop«r value 
Con6At of the 
prime coft and 
all chareet. 



The value « 
never aA'c^cd 



the (ame di^jppe^ ip th^ .flup^ p^ dcpicdatecl la iR^%if ^biHfiis 
4^ voya^^* is a!fo sbantfcmcdj ^ being ad} ialepanblc 
incident to the (hip ^)> , , . . . .. - ,* ^.^li-^n - j • 

In Eii^lottdf if the polic]F he aniipen ettc^ ttcBCTanltn^d 
wariahk rule to eOimatf^ » feotal lofsi'iiot by;asqr:£iippafeli 
price which the goods might have bae^^efiipod ;«farth,.3t 
the time of the lofs, or for w}4ch thiey soightJmviiihfeen 
fold, had they reached the market. fpr. whi<pK,^e^. jn^eve d^^ 
titled) but according to the prime p^y lfaatii$» the ^oipc 
pricej^ and all duties and expenses tijUl tbey avcipntfib 
board, together ^ith the premium 9f. inf^jaw^^c^f. iTblsjM 
the only true, at lead the only legal, mode of ^kz|^^g% 
bf riie rife <»r '^^^ whether total or partial, .on goods j ^and^ J^j^^ffJre, 
Si-ofthtfrtK*. whether the goods vould hjiVQ miy€d^^is^g^f^ 
^o'fi!tf^x^ market is always immaterial {b), Nekl^p: istl^j^fl^rcj^ 
^ge. df exchange to be at all regardcd.iii^thea^ivitl/fj^t^^j^ 

the underwriter does not infiire Jigwft.fUiX^JSofe^jn^t 

from fuch caufes (c). . ^ ,,». ;. 

It might, with fomc degree of phv^biUty, ,hc.^f^^ 

that the prime coft, after a long voyage, and .^i^rl^n^^j^ 

goods i^nfured had almoft reached a markfet w]^c^^ey 

wpuld have fold for a great profit, does i^ot amqi(fi| tQ\^ 

indemnity \ for, befide the lofs of the profi^ th^ ijner^I)^^ 

rhight reiafonably have exjpefted, he allij lofes.all the, |>c- 

riefit he could have derived from the ufe of his money Ul 

any other adventure. Upon this principle the Cdhjolaio 

, , ief mare (d)j in laying down rules for average contnbi-! 

** ' . tioriis, declares, that if the goods be loft before half the 

; : . ' vbya^e is performed, they are to be valued only at prune 

; cl6ft ; but,' if after,' then at the price at which ^tj\f\\^} 

' haVe been fold at the pott of delivery. —^Howeyer r^afiju- 

able this rule may be, abftraSl^edly corfti^ered, U would 

be more than co.unter-ballanced by the ll|:igatipii.it wpuld 

qccafion, to decide whether the yoyj^ge was , l\i\i 'pcrt 
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fotintii ^ W If 'tliat^ii^ - thdJf^m^ble/, ^fh^ wHaiS \i^i At* 
maricefl ptk& m ^ pm of AdS^rf. But/ be thk as it 
majiiit-'isi the (^vsRiable <mle''iti mis bouiltiy,^ ti|Soti -^ 
open policy to eftimate a total lofs UpOi^j^odS} by adding 
to thch^prime •Cdrfit aH-^tics atnd expen^e^ ihd'the ptdixfliiim 
<bf iI1fuvanclB^^'fo^'thU 
indemnity to the>infttt«d. ' '^ ^. '^ - . 

A' ihipis^^ftltted at the fum (lib 2^ worth, at the tinte fli^' How a (hip fhail 
foils tm the Voyage inlUtcd, ihdudkig the cxpcriccs of *'*^*^***^- 
tepaicS) t&e valiiieof' her ftirmture, {^otifions' and ftores, 
the money advanced to the failors, and, ih general, crcry» 
expence of ^ the out-fit, to ^hich is added the premium of 
infurtnee («). • - * . *' ' 

A partial lofs upbn either (hip or g(5ods, is that propor- How damage «• 
ticm 6f the prime toft, ^ich is equal to the diminution in fft^WiSd!^ ** 
yalue occafioned by the damage. In the following cafe, . 
which atofc upon a valued po&y upon goods, it was de- 
termined' tliat the diminution in value, was that proportion 
of the value, in the policy, which the difference betwepn 
Ae price of the found, and the price of Che damaged,, bore 
to the price of the found in the port of delivery. 
; An inftifance was made upon goods,. " At and from Su^riTW//tf.Yit 
^thc Ifland of St. Thptnas to Hamburgh, from the load-, head are foda- 
*^ ing'at that iflandi till the fliip fliould arrive and ijind J^y^gt/lhlt' 
" the goods at ' Hamburgh. ^^ — ^Thc goods wUich coi^fift^d, f^cy arc fold at 
of fugars, coffee, and indigo were valued 5 the clayed, very, for** 
fugars at 30 1. per Koglhead, Mufcovado at :iol..; and .the Jo'ihcad^uit^''' 
coffee and indigo were alfo valued. Sucrars were as ufuaL *f found, woui4 

.. ' !> r ' A i " 1 ,; have fetched 

warranted free from average under 5I. per cent, tlxxCl sx]]. aji, ys. 8d.| 
other cootjs under xl* per cetit. unlefs generaL or tli,e fliin ^*?i.*^*' ^^^ 

rt * - J *' rt , , r 1 ' I r • differences 

mould be uranded.— In the voyage the lea water got in \. 3 1. 7 8./>^r 
and when the (hip arrFved at Hamburgh, it appeare4 that {"fftum dfo, 
€vcry hoefiiead of fuear was damaged ; fo that it be- *? ^^^ propor- 

^^.' «i r„ t . V 1 rr , , . tionofjol. (the 

cainc neceflary to fell them immediately at Hamburgh: And value in the poH- 
the flifferen'ce between the price they fold for, and what (fhl'^jifcc^n^^ 

- - - " ' between da* 



was 



maged and 
found at the 



\^} By thcdrd. de la mar. h. t» art. 2o> the premium cannot port of deavery) 
K added to the other charges, yet the allowance of it is fup- ^"J"' ^° g 
portrf by the authority of Le Guidon^ cU. 2, art. 9, ch. 15,, the price of the 
^♦t. 3» la, ic, and the pradicc of all commercial nations. found at the 

" ^ '*' •' *^ port of delivery. 

M n) 4 they —The amount ' 

of the !gfs doei 



not depend on . Acy ii^tSd ^^ IdAtA tltfte^ bidTtlief bcM^feiaN^. t»s 
warLTltthJ * ^ 20 4. OS* ^dfc per hx)|^eMd, .i^o igl^^s-^ d;^4Siuit 

tion of tiie/r/«,# iii^ould h»v« be^m iirwthi h^ they been fo«Mi^.:^s^llkf ^ 
\oh1m^nuxo, fendalit p^d iftid ^ouTt' die like pt(^ofti0n.0i>^(fttm4it 
miy ^ afcf r- ^p^Udi the fiiffstsi v«re «ii/ip!a£ /« Ai pduifi a& the .'Mic^^of 
prices which the the damaged xxKt to that of -ibiMid ntgaiB at Hanthn^ki^ * 
fou'II?bfar"o "^The only .qaeftion vat h]r-«batiiu$BflirQ:>or arukithe 
rpo^rrl •i«««*8e o^g>»t t» lave ,been^cfti»«ted.^3Jhr ^^ 
livery. poved • thttti at thfi time (h .the infiiraiks^fi&gass.wore 

Z#wM V /e«;i/r, w©rtll.35 K..ptr hogihead at Uumhtrgh^ ibttt^that thc^^w- 
« ^i^r, 1167. peftation of a peace had fuddenly iutik tbe fffice^l; iHtot 

the owner of the fugars^ befqxe the fliip acrlved sit/jKeff- 

iurgbj andbefoxteJie could khowthat'theyvBthr^jdaimg^d, 

<faad fent'OMeri tliat they flietildbe honfio^jAdbre'tiib&e 

price fliolild rife abbve 3oL'^^iiogi}iead3rfrhat,nin'f3d:i 

the i^gociation not fa]ungiplace> fngar^^idihotriffraf*]. 

^ <V9M«> ' That he might have fo}d theiQrf»gaf£(iat'$ol. 

r peir* hogibdad. If they oould^kare; been. kepitir ^ti^l^e da« 

Hiage thu^ b?d received was the only rea&n >wby./th€y 

. "wcvt ynot keptp : • Thp plaii|tt{F, therefore^ ii^fifled t^ the 

J .. ' pe<;eipty of an immediate fale, s^ndtlioloff fuftauicd by 

. it^ ought; to have been ts^n into the accoiwt in coinput* 

• ing t|he d^pag.e.-*-I^ord Mansfield^ who? tried the caufc, 
left it to tjic jury to. decide, nj^hitfytr tbf li^mnct ktwein 

' , • . 55 

" ■ i^d) ^rr'eportcr in thtscarc makes Lord MansfielJ^zXt that the 

' ftiflfi paid it)to 'court bore theiikc|Jtdport ion to theftim'tftWWch 
the f^^rs i^^ft tafocd in th^ policy-, fjoLJ'aa tlit'J^fJt^of Ae 
/dainQg«djfa^am:(TOl. os. 8d.)'borcto the price «6ftBiefo(wd at 

:Miin^ufiJ3 {aiali 7,f» 8d.). Thatia, the fum.fupp^&d «oh[ave 
.^^en-p^idifito courts was to 30 1. as 20 1, o $. 8d* i< to ^%L, 7>3-^^^ 
Thi5Jy^ by fi ^omm^n operation gf arithmetic! w^V^4.^p^^^.j^^s. 
Acr hogOicad, which fhews tliat the rule by which the monev was 
paid into court, IS not corre^lly ftated in t^c report. The lum^aid 

'- Wto cottft niiiffliaveb'ojpne the fame proportion' to joTi a^^h'^s. 

• ''^th('-a«eVenee bctwtren-thc^found anddam^d'/tJgy^i'it^Sbw- 
r;:5>%^)ibojre^'^to^^'3.L 7s*- 8d. (the pi'ice^-the' foutidrtlxefe). 

//■^?'?R^' mW^H^ tH.?m}?}p k'^^im'^^Q k9^^^0'^' 

^ ;|a delivering the u|)-^iiioo of tlie court,^ 



Ch(*>^V. § 2.] , ;,, i ^iiH^^«^ ^ 
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'lyhQjpQrfeftly.^uj^ikijftq^dxthe fahj&O^ and ftwifid :tfcw 
jiidgm^ntrlfrQm.thetf QW&^«xpenence^'fov&^ the xk£6ii*> 

dant'j^<«tiile/bf eftkmtion tobe.rigbt, andgsdr^tbebverdHf^ • 
•ftrr Him scconUn^.^-^UpasE a Aiotioh for a new irieA, 
i|]iec^rt>weire..imammoufly of opmion thattibe pbintaJK 
'vtffsre not^entiticd to have the ptice fot^which the daimaged 
fttgao9 vere^fold^^made up to ^L per faogOiead; and 
that the jTufe by which the jury had gone ^was the Tight 
m^vttci^^hoTd Mansfield, in delivering die opinion of 
the couirt^ £aid)«*-^*' The rvde by which the defendant and 
jfhejairyibaTe goneis thiS)T^ehe defendant takes the pro- 
iportion; of the .difference between fobnd and damaged 
fugatisiii tiii'port of delivery, and pays that proportion 
iiiport' the value of the goods fpecified in the potky; ai|d 
bud tto regard to the price, in mdneyi which either found or 
damaged fugats bore at the port of delivery. He £iy$ the xhis rule «quai. 
jyr6p6rt5o!i of the difference is equally th^ rule, whether jj^rthc "^ods 
the goods camiB to a rifing or a falling market. For in- come to a rifipg 
ftahcej fuppoft the prime coft or value in the policy to ^rkct.' 
t>e jol. ai^ the damaged goods fell for 40 1.; but, if 
found, -wdiildTiave fold for 50 1 ;* tfie difference is a fifth : 
The infuret muft therefore pay a fifth of 30 1 :— jB c&nwrfo, 
if they come to a lofing market, and, being ^^niaged, 
fell for. 10 1.} but, if found, would have fold for 20 L; 
<^ difference is one half : The infurer muft therefore 
< pay 15 L that is half the prime coft or value tn the policy. 
Two objeftions have been made to this rule : Firfiy that ^ 
St is going by a different meafure in the cafe of ^ partial^ 
feomf Ultit which governs in the cafe of a total, lofs \ for, 
upon a 'ifotal lofs, the prime coft, or value in the policy, 
, muft be paid. — ^The anfwer to which obje£iion is, that 
the diftin£^ion is foimded in the nature of the tt^g. In-* 
fuiailce is a contra£i; of indemnity againft the perils of the 
' i^yage, to the amount of the value in the policy ; and 
iJi^refore if <h^ thing be totally loft, the infurer muft pay 

the 
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die ivbolc madtib: rvfludi lie infiuUf 2to1^k>uh4£ofU> f 'ti|aft( 

Cah be tftkCB.' itotniiai prinwcoft ^tb aficfentabi! A^^tfXMasij 
of. 'the daniagd fiUbaindk llieloafy llncf \% toJafizcrtaih 
vrhodm die tfamgzbe.ajdiirdioc a'ibwth .wforfe dtairi tkt 
fimnd commodity \ . tad tksik paif ff tUrd ocur/ £ianittfafo£ ids 
pifiinc coft or ▼aluc of ifargoddsib-4vnagcd>(i0^ii Tiift 
^fiW objeftiofi i9ft tlmt this beiQ|^4i tiU^fpltf^^ ¥PS|$:tt 
nature of a ntmgir ; amd if foy thatt QOilldthcrrJi^ p^kl 
Ipfsi and th« infured coliU QtXf dsiaiidoD^ tfnd^ rrqcotec iii' 
for a total lois^ bccauib ^ table fpe^fi^^M^i^^iiii^iQi^'' 
rriri anfwer to thi# ^bjc&Iani bift JU^rdfl^p t^MyrrffriXft 
^Tgue. dLU t^cre CM^ be no. adj^ft^l^t ,/4df' a] ^^m^ 
lo6 upo^ . a valued policy, i^ i dii:ef^j|}:(fi9iit^g|fjrotaj|Mt 
v4Bry terras of Ac policy i^ic|^:. It. i$^i5iep^l^jf»)fj 
videdthat the arti^ oi fitgar ibali^ be /u|^|e^. t^. ay^ 
^^Sf% if ,the. lofs exceed 5 per frwi^j ,.afld.,fsfvq| ^if- % 
w^rc. nqt.fubjecl to average,, the co?^i?gi|€nc:^^,Tff^uU 
fee thatfYcry partial lofs miift tbcrpty be wipi?;, 19X9^5. J^^t 
tfieri. die infured could only recover in the event of a 

total lofs;, and confequently the plaintiffs. Jn^ tfei^r ^ 
WQuJd not be entitled to recover at all»..fa(r. theic ii 
no colour to f^y that this., was a total lofes hcMesthe 
plaiixtiffs l^vc tajkcn the gpods and fold tb^m, ♦ In»oppo- 
iition to Uie .jneafure which the jury. have gone l^y.thci 
plaintiffs contend that they oujght to be jpid the vMt 
value in the^ppdicy^ 3^P^^ ^^^ pf ^^P grounds. :iil-r 15?*^ 
^^.g^^^?^^^ ™^^. 9f. eftinfiatinjf aould havp becjBi the. .diff> 
f^rence betvi^een the price thc,dam^ged,goo45i foW;f?J> 
and the pjrlme j?oft, or, valine in ^hc poli^jt. . Hfjrc i^.da'* 

■**■' "^' * ■ -- '- " — >^.-^ .^->.- ^^ ^ ^ -^-- 

(fl) Lord Man{fieli/,"in iBis anfwer to ih'e lBrft bbj^Toni 

fecm?, according toithe report to have been labounrig to aodouni 

fcf the Tuppofcd difFcrencc between llic nieaforr M^hd*«4fi!^^s 

pMlial a^d a ~t^al Idfr. BUt Unih'gl^at'defereit^yr&^.irotllft 

; feimthat.the rub txt\^)idilbe«3jbj0ato^'tsiln^ 

, ^^QS the .jtfopo^iop^ of thjB ffime.foji which wjift hq^^pj^idf^filft 

^ of a partial Jo&, is^npt incoad/lqnt wjth, >utJ*.foundcjil»R90» 

the jprficticc of paying the whcde of the pnme cpft upon a totai 

■ •• ' lots.'" ' " 



Itaged gObdsrcibld foe IbrLiO-'S. Sli. ]>er IlOgfllkad V atl4 tHe An inftirer if 

ViierwriMrs !flioti}d «iate^k lap 30 l.^To Afe i anfwer^ vorvJd tn thi"' 
Aat it woifld'4ttVcWb Ac ^Underwriter in thd i«fe or fall' of "^* ?.' ^""^ ^ *** 

market. 

the:in^et ^: xnd^ in fomi ca!Ces> fubje6|: faini to pay 
"Vfllftlipmote than the U)(iS; iaodiers, it^^winild'^ptiYe the 
iidGuttd of<aiiy'(atis£!lddon) , though there' werera lof6>i^ 
Fb't inflsanto^ &{7o£b the pxipie coit^ or vatiie in tht 
(k^liejfj 3i^lv perhog(h^d ; the fug^rs damaged ; the price 
^AtM fy^wt2K>Lf the priceof the damiged 19 1. 10 s.: 
T%e4ofe>iis^aboot a';;^/iif/^> and the inftiiti' * wduld be 
6h1kg&d:^W)fikf^2boim^^'f^^ come to ^ 

rilng-mdritet Jf^ (bv^diugtfre fell for 40 1. ^ the dama|red 
fot^ijlh ilie lofs '!$ im rf^/A$ yet the infiirer would 
teifi^etoVp^ ti6thin^.i*^^rhe.^d ground upon whith the 
pi^tl^te&mend^d'tbat ^^oL (hould be made up, wa$» 
that ft^a^peai^d that' the ftij;ars t*/w/i/ have fold for thai 
j^ctf if fhe ' dumage- had not made' an immediate fale 
liebcffary. -^The moment the jury brought in dieir verdia, 
I 'Was fetkfied they had done right in difregarding the par^ 
ficuSur circumjianc'es }>i this cdife ; and I was convinced of 
tKfs; affer donvetfing ^ith perfons of experience in adjuiOt- 
^ent^ and after the fubjeft had b6eQ fully argued at the 
BarV^'^Thcr liatufe of the cbritraft is that the goods fhall The indemnity 
come fafie to the port of delivery; or if not, that the In-^ po^Hc'y u fuch* 
fiircrwill indemnify the infured to the amrotAif of tlie ^^^H^^v^ 

. i , .-..., . of th€ piimc 

prime toft. If they arrive, but IcdTened in value ty da- €ofta»corref- 
ntage received at feat, th6 nature of ah indemnity'fpcaks Slminu^on in 
diihotiftrably, that it muft be, by putting 'the infured in ^"'"^•*d^^ 
the iftoie fitttation, (relation being had 'fo the piTbie cofti 
Ot^Valute^iii Ae policy), which he would have been irij if 
thfiu^goads^haiL arrived. free fnuzL damage4. that.is^.by 

Payine fuch proportion^ or aliquot part, of the prints cqfi, 
^ndjB^Ki^ T]if ^j*^,. '■ f '•' • *2 '*^', • . , ,' "^— ,.*' 
^r^yameinjiie poucy, as cprr^iponds with th,^, proportion, 

9^'^W6^ii'J?^^ 9^ \hs.dimni^ion in value pcqafioned by 
lb#<;iiam?gfi» - Tlie duty accnoees upon' the ftip's . ani^ The duty «. 
t?»I4»cHs»idittgher cargo at the port of deliveiY ; «nd the 2"p'.Kf* 
iiifei«d^'hatf then a right *to deiiiahd' fatisfaftion. The and landing her 

-*<•/-« ?!■•••'' ■ ■> ,■ '«•'«. 1 ri* • '* •" c 1? ' •!_ rt * ' cargo;- and 

^cKaftm^nt t^ii never depend Upon future eVentsl ot tpe- doe* not depend 

'fifoj s noct" .«.:> ji,.:. . .J-., ,.' •_. ;< y'^y-^_ '"' culationfi* on future con- 



culations ;. 

' . ' tuigcnccs. 
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^uUtions; Hftw lopg hhc, to.wa^fe «j,^f^* a«jpi^^pr ^ 
year ? — In this cstfc, the price rofc ^ but, ujcace had peen 
made, the price would have fallen : Butthe (Icfendant did 
not infure that there (hould be no peace. It is true that the 
owner aded upon political fpeculadon^ and ordered the In- 
vars to be kept till the price fhould be 30 1. or i^pwar^s : But 
no private fcheme or project of trade of the uifure^ pan 
afie£^ the infurer i He knew nothing of it : He did not 
undertake that fugars fhould bear a price of 3ol.'a hogf- 
head. If fpeculative diftin<^ions of the merchant, and 
the fuccefs of fuch fpeculations, were to be regarded!* it 
would introduce the greateft injuftice and inconvenience. 
The Infurer knows nothing of them. Hete,^ the t>r3ers 
were given after the figning of the policy. Btttfte'fle- 
Cifive anfwer is, that the underwriter has nothiti^^liyao 
with the price, and that the right of th^ ihfiii^'^a 
fatisfa£tion, where goods are damaged, ariies imftit^ffi- 
fttely upon their being landed at the port of delivery.*'" 

In this cafe, which I have abftrafted more ftitfy ^tran 

' ufuat, the, infurance was on goods which wer^ valu^'iii^he 

policy, but whofe real value depended, at thetfiSW'ihc 

[ xnfurance was effe£led, on a fludiuatin^ marlkell^^^ *nie 

goods which Vere damaged in the voyage, camie* to' a 

' fallen market, where the price was lefs than the value in 

the policy. The infured infifted on bcinff paid thc'l'mf- 

Sferejicc between the price for which the goods were ibid 

, hx the port of delivery, and the value in ih'epoticy^!' But it 

^ was determined that he was only entitled to the proportion 

of the value in the policy which their diminution ^ii'vatuc 

bore to the price of found gciods^ of 'the ira'mc*ibA,^in 

- die-port <^ delivery \ thus ufing the relative prices x)f the 

•found and damaged goods at the port of dcVyery as 

lfihcv«iueia,.)thft mefi^..of , ^icertaming the proportion pf|hcj jfnmf 

t«/lhcyte«ft ^.whiphthc i»furer,.wa5 boiind tb.pay, V;, 7.,^ ,',3^'^ 

•f the infured, i;. .< lAtImfeUovingca£e»w]uchcamefae&Hre,^^cpi^;Bt|gi^;^ 

jlTftld in'tu" ^' 'Bcmir«Mi3|(yyear^ srftcrwtod^ there waa 4; partial teCiiipon 

fame manner U' i^ vid^c?d ^oiicy, blit' th<5^ valUe In the ^polity iHviedid Mifh^ 

V^^^ "''te^ejiorthe'tfifuf^^^ There, YjsrAMi^i^'^im^&'^tt 

' '^ ia 



Obfenrationt on 
the above cafe, 
»nd that which 
foUoWi. 
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m ffach cafesi to adjuf^ a pahial Ws tn ttte fame mimittr ^^^ ^ na^e 

^_ - ,. - ^ ,. . - ,, by the real, in- 

as II the policy were an open one f and that the compu^ tereft on board, 
tation mull thetcfore'be by the real intere/ori board, and jffheVo^ik^ ^^ 
not by the value in the policy. 

That was an infurskhce on a Ihip and g6ods on board, Li Cras v. 

— «f At and from t)mtM to London ; valued at the futh f^^'nt^MS^ 

•* infured.** There wag} no value mehtionedln the body of 

the policy, but only the (Urns wrote agatnft the different * ^ . 

names on the ba^k. There were other policies on the 

fame £hip and,gpods, amounting in ^e whole to 99^500 1. 

wnicb e;cceedcd the amount of the intercft of the in- 

.i^^fjd («). The fliip, and a great part of the cargo were 

lti^.;abottt one tenth only of the goods being faved. One 

,ig\^c;ftiQf^;al;.tI^; trial of this caufe wa$, ,bow. the Ms, 

^ vhil^h' w^^ co^fidened as a partial onPi ihould. be adjuf- 

)^{(W? '^ bfokqr fworc. that,, ojx fif ch polici^, aa this, 

where; ..a ta^al lofs. happened, the whole, Cu^ wa^paid: 

,But,\7h^e it was oaly a partial \9% they confidered it as . ^ ^ ^ 

.aji^,'9j>,en policy, and. paid a proportion^, not of t^icfum 

«,i|i(ure^, but^ of the va^ue of the goods. — ^The court of 

,^J^ing*^ Bench, when Ais came bcfcrc them, thought 

it. at firft, like the cafe of Lewis v. Rucker (c). But 

thj? intercft of ;the iafured, in the ftiip, and goods, being 

lefs in value than the fuminfured, the com$ held, that this 

.cafe differed from that of Lewis v. Rucker, and that the 

conftant ufage in fuch cafes was, iipoa a total lofs, to pay 

the whole (rf); but, upon a partial lofe, to confider it 

as an j^n folicy* The court were therefore of opinion 

,tfa^ihe cpmpiit^tion in this caiie muft be by the real j^ 

. ' *! . ♦ * » 

..i t t/> -".-^f.r , • . ■■■ - ..-■ .. ...^ ...1.. ^ .1 J' j^ — ^ ^^.t^... ^f*-7 ■ 

..,, ,i^jTh^ ^*P *"^ goods infuitd had been captured by Ova 
andbnd forces jointly.' The infotance Was On bfcfaalf of' the 
officers and crews of the ftxps ; but ar the famd' forces- lHr^» ' 
' ^¥^R^-I^ Vih^re Itt iWlspriz^ theintiere^ of ttieioTUMl was 
-'^itfte^ ^ Ttl^tii the valiie of tbc~ibfpriBid99odli:j|YKtjefs .J. 
^'tUa Uk iuili infilred.- V!d« fap. S4, iiu-^i) 1%cj3hjn<JiJak 
' ite^^W^'W* ;W^<5thef tbfe^aSntd 'f** *** tnfiiral^lc iijeercft in tUc 
Tjfl^iP^TOieoodltj For this vid.fup^ 84, wUerettert h a-filltr . . 
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m^ of the i^Ansfl on ]x>ak4} .ftod notbj the v«lu4 Jp ikt 

that of Levfisy^ i2ir«br i^ttd^ ««l ^lalv^s^itt^ itadttQ 
in the policy W95 confidoped aft tji^ in^^f ^^..an^./^i. 
was never difputgd \ . ^ vhcrea% in, tfai8;3P^>i^' HV^^ 
that the intereft of the infived W3$ ccj^^fablj, )fS%^i^ 
the value in the policj. ,., ,.. . 
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An »<(juftmet« AN adjuftfflcnt being indoried on-^'die^'^otelr^'^ ' 

"Sdl^lX^i. figned by the underwriters, with ^a prtJmife'ttf'^^-'ii^' 
yt^sf^cu^yx- a riven' time, \i prtmi -K"t-^-^'»--^'i"lii'»-«-'"iw^"- 




c'. 
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wiibLm My*'''" in^ prtrrifcav tK^ infured has 'ti6 6C6aiGdft td f #?itW*|#o6F-' 
•thcr proof. Qf j^j^y t^^jj^. eltcuttttaiide. ! Tliid ^jTAs^dfe ^ftfiinf^^8f - 

LovdC/Ji. i/Mte'tlibfollowtiig^^ftfii*^^ / n^'j^ ?il' ?fc^ ^•'' 
Fh ''' (^^^^f^ot An infiifunce iras made on a:^i^ ^ Ar'tfdd fit^ 
Trin! 1 745, at " Jmuica t6 JLoiyimi intereft-or nir* intetefty and i^ioMlddt • 
o.H. ^Mwri « benefit d£..fahragr,;mth.,a.'warfant7 dxaifdseifhip ftotriU 
''^ «< CnLwiA.cs<>tty9^' W-The fliip failed vJtkcoaYo^, butioo^s^ 

fo jn9«b.dai;ldged:4n,^^ voyage,: ihilf'^ihe jifos/tA%e4 
V / tb bM: ^9WS][ for QhMrlffi^^ vriiefitiiihe : vds- ebtfdtftnqai < 
'''; : , ;'V .Mdhrriw^Jipit^rAH thenndefewritdr^) J)eing^wfati^ed^^ " 
tlieifliiitfe.of lbi» cafcy-^paid theit\liiffi:$,,e8bB{itLflie)jd4(-''^ 
fenflftntjL .^hO: W»PX/o;^ar,.a#.^ftt^ hi:^andf&<w&diDg ' 
to Jbe ,cuftqi»c>^po» M^ t^c^^n^ i^QP^fidi tfc^KjJicjciir 

•' 5?J?^/?r.f<^i^whfch taff^ jOffl?ij^,oR^';ni$}fltl(f^iilMa^^ 

pai^^CTlffflj: ?^.#« fta'^cAiifef&iyilfe ?»»pi&n«Kyiotna 
con demnati on.— * An a£lion was bro ught on the poligfj ^ 
and Lord C. J. Lee^ who tried the. ciaufe^ was of opinion 
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that :Ais''i(**^''t6 YlidCitohfiierfe«iP<^tt6 rtf^ tel«ibf ^fent) and^ 
that the plaintiflF had no occafion to enter into the«jJroirf' 
of iai#ik5&i^' TiS^p^ f6tf*>d a Verdta ^fei' tlife ^ftfihtifF.— 
The fafirtfc rtflfc^WAS fcBdwe^^ th€ Ki^t ^ea¥, ti^y-the-fame 
le^ed-J^^gp, ih -the dife itf M^tm^WF^i^effa}. 

If lli*$ been ofcferved that ^k; ii4rcfds'iiftti'%y- Lord Chief Thii rule oi>- 
JiiftlW'^ifri'hi'tMi iafet virtktr'txh^i^ 'large (h ) : and ^^^'^''*'''- 
that the true rule upon the fubjeft inigbt be better col- 
leded from two fubfequent cafes, which will be men- 
tioned hereafter. The words which are fuppofed to be 
too 'large are, " That the memorandum indorfed on 
" the policy, was to be confidered as a note of hand, 
'* and that thei>laiifit?ffliad'n6 occaiGon td enter into the 
";pxoo^.j^.the,l9fsr". — Itia not eafy to difcover in what The rule vindi- 
refjea,;the.rttle here laid ^own is too, laj;ge. Theme- The adju«mci«. 
""orfm. i?#ff«<i«n the.pq^cy,^nd fignedby the de* ".tf^n^iTk/lT. 
fendarj^, uuqu^ftionablyiswnpunts to an ^lilpiilQon of his noteof hand, 11 
fuifc^ptjQ^ ^tft ^ policji,* c^f th^ plaojatiffs. ipt^j^ft in the , ^cncc of a debt. 
ihiB^i^gredi,^j{iff; tjie t^rrn* oft the palicy l>adnQt rendered 
thi^.wi^C^flaiyiif pf her haying faijed wi|b.c9?>voyf of ^ 
^ l9f^i»W?g .happje^di^nd tH^t. tbfi. wnoi^i^ «f that : 
lofs was the fum fpecififtdJ^ithe adj uftiiieaB^^ -vl^hifch liot^ ) 
taina,^ pirnpnift t© pdydn one mbnA. - Thiu^ Hk^itrnjotsc 
of b^4>.vil-j>ri;«2;/&r» evidence of ja.d^.j;aii4nt-£^^ '* 
to bcca^ rprlh©cfli&ry> for the piaintiff, . i|i . an^ a^Hon oa 
the polkyi .topcove^tho fiaA^i aiditiittfed by tfce adjuAiwcit:/ - 
as x<(^^\s^%^ cohfidckiatiiqGti of a ndte of hartd, feefbreit ^'1 
is Hnpeached>-^Batinlndthevcafe i5f^*& dm'jhutlagi^fijt dtit nor, how- 
" i8^iiiqi?^'»}j^aiote of hair d 4S: n<5t cd^iktfivi^^^e;^iit^ 
of ^teonBde^atioxj, tfibugh valile |ecel>i^ed b> 'il^j^flid'^*^^^ 
in guibOaudifc^oonttaryj it may beiinptabHed by^fhw^iig • ^ 
thapiip<^v«i^ ifeadfe'^^oti an- unlawful, or • icofrupt eorifii- '^'' 
dcrfeiH}^^ ^ifehdtit a^j^ coAri<iiration*« 'all. • 'Sd, tin ad* 
jufte^titiiiltkeitMt^^aiith is ftatfedin-^ fte forifegbing^xaie^ 
ma.y-6j5rj!^^^M''b^ aeWtng iti^ the underwriter wai* 
indite«qt?^l^rj^ %y ioAie ivztA or cohceslMcnt, tt hy ^^ 

fowiUftdne^jptfift^ ^^Ae.feV^V fea.^'^i^ in'tiiai^-"! 
__;Y3iiQq 3f!i no ?.{-4^-'0---^ ^^'^^ ijci£r nA— ..^^ciu^^^^u:•^^ ■.^:: 

. 'loinlqolo ?.cw ^i)lui:G' oX\ hSni oiw t^^-i .[ lac*^! La> 
Krft (^) A-flw</ 308. — (^) Paring. 

cafe. 
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cafe, this rnnft be done by evidencf^ and not by 
Jguks mr fitrmifts after the time for paymttit is 
come ; nor can the plainti^ be put under the neceffity 
of proving the confideration of the note^ in the one 
cafe, or the fa£i& admitted by the adjuftment, in 
the other^ until a (hong ground of fufpiciont at kaft» 
be raifed againft it by evidence on the part of the de- 
fendant. 
The adjitftmcnt In the firft of the two cafes adduced in fupport of 
^Xace^irui*** ^ obje£lion to the rule, as laid down by Lord C. J. Lie^ 
»aion on the ^ j^fg \^^ \xjai adiufted at co per cent., and an a&ion 

policy ; and the * • 

mfured it not was brought on the policy.— It was contended on the 
cUre^fpccuiiy part of the defendant, that the adjuftment was not bmdf 
on i^* ing ) but that, if it were, it ought to have been declared 

\\\% prima fneU on fpecioUy.'^'LAitA. Kenyan, who tried the caufe, was of 

Sieandenmten ^P^^^ ^^ ^^ ^"^^ "^^ neceflary to declare ipecially. 

•»*^."*y »•- He faid that the adjuftment was primd facie evidence 

■ ■ againft the defendant : But if there had been any 

f ^i N^^P^Sr mifconception of the law or hGt upon which it hid 

Trin.1790, been made, the underwriter was not ahfiluteh concluded 
f ark tiZ. , . r«. . . 1 « I. , , 

by It. — This turned out to be the cafe, and there wai 

a verdi£l for the defendant. 

Tlie do&me of Lord Kenyan, in this cafe, far from 

(baking, or even narrowing the rule, as laid down by 

• Lord C. J. Lee, feems, on the contrary, to have fhongly 

confirmed it. Lord Kenyon fays, that if there had been 
any mifconception of the law or fa£t upon which the ad- 
juftment had proceeded, the underwriter would not hare 
been ahfilutely concluded by it. It Is plain then, that he 
confidered the adjuftment like a note of hand, as primt 
facie evid^Ce of a debt, but not conclufive, fince the 
adjuftment, like the note of hand, might be impeached by 
evidence on the part of the defendant. 

Ih GarrM ▼. In the fecond cafe adduced in fupport of the o1q'ec« 

S^'priftir Trin. ^^" *® *^^ ^^> ^' ^^^ dowu by Lord C. J. Lee, it it 
S795. P^riiiS. ftated that the plaintiff went to trial, having no €vi« 

dence to produce but the adjuftment ; and die witneil 
who prayed it, fworc diat, foon after they |ad figned fti 
mmai lereft $n the mende ef ike undefwf^efe$ tstm Ifccy ^ 
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fufed to pay, upon which. Lord Kenyon faid that, undef 
thcfe circumftanccs, the plaintiff muft go into othet 
evidence ; and not being able to do this, he was non- 
fulted. — In the following term, a mbtion was made to 
fet afide this nonfuit, upon the ground that an adjuftr- 
mcnt was primd' facie evidence of the whole cafe, and 
threw the onui prohandi upon the underwritct ; and that 
it amounted to more than proof of the defendant's fub- 
fcription to the policy. — Lord Kenyan faid 5 — *• I admit thc 
adjuftment to be evidence in the caufe to a certain ex- 
tent: But I thought at thc trial, and ftill think, that 
when thc fame witnefs who proved the fignature of the 
defendant to the adjuftment faid, that doubts, foon after 
the adjuftment took place,^ arofe in the minds of the un- - 
detwtiters, as to the hone/ly of the tranfaEHon^ and they 
called for further proof, the plaintiff (hould have pro- 
•duced other evidence ; and that, (hutting the door againft 
^inquiry, after an adjuftment, would be putting a ftop 
to candour and fair dealing amongft the underwri- 
'ters, — Accordingly the court refufed to grant a new 
trial. 

In the account of what paffed at the trial of this caufe, It Whetiierthif 
does not appear upon what fubjefl: the doubts arofe in the deemed a fuffi- 
minds <rf thc underwriters, nor at what time the further cicnt authority 
proof was called for* It would feem, from the above report, mic uM^down 
that further proof was only called for at the trial by thc byLordC.j.L^r. 
kamed jadgc who tried the caufe. It is unfortunate that 
diereis ho- account of this cafe in the term reports, the 
HSxth'Vokrfne of which contains the cafes of the term in 
%hi^h k is faM to have come before the court. It is to 
be prefumed that an accurate ftatement of the evidence on 
twUtJi^ithe |)llMntlff was noiffuited, would havfe cfearly 
Ihewn .that the decUiiJh <5f the learned judge ai^ mji priuf^ 
-andf aftcfrwirrdJi t4 the^ cdurt of King*s Bench, Was bor- - * 

re&ly right 5 *hat juftice was done 5 and that, under the 
p^ticiilar circumftances of the cafe, this might have been 
t» tisry pitipfa exce|fl4on' to the rtile, as laid down Try Lord 
^i }• *t/<w ' But* as the cafe ftands, in tjie above report 
^of ^. jt;%puld:Jie.vexy ^difficI^t to recoActlc it, ^vea to -*j 

l^^^ecifion of the fame learned judge in the above cafe 

N n of 
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of RoJgers v. Maylar(a) \ nor can it be accounted for, 
upon any known principle of law, that an underwriter, 
who had figned an adjuftment of a lofs with a promife 
to pay it, might afterwards,' merely becaufe he chofe to 
alledge that doubts bad an/en in his smnd^ rcfufe to .pay 
the fum he had acknowledged to be due ; and that, 
merely on the fuggeftion of tlicfe doubts^ tlie infured 
ihould be called upon at the trial to prove his whole 
cziZf at a time, too, when it was no longer, perhaps, 
in his power to procure the neceflary evidence. The 
candour and faimefi which ought to prefide in the liti- 
gation of all commercial queflions, would never go the 
length of requiring tliis. If, indeed, the underwriters, 
harbouring thefe doubts, fhould give the infured reafon- 
able notice of their intention to difpute his claim, it 
would be competent to tliem, perhaps, to do fo *, and 
even then, they ought to come prepared to fhew 
fome fiaud or concealment on the part of the infured; 
or fome mifconception of the law or the faft, on their 
own part, which had induced them to agree to the ad- 
juftment. This would certainly make an end of the 
adjuftment, and it would tlien be incumbent on the 
infured, under whatever difficulty, to go into the proof 
of his whole cafe. It is poffible, nay, very probable, 
that this, or fojnething like it, appeared in tlie cafe of 
De Garron v. Galbraith, But, as tliat cafe is reported, it 
cannot be deemed of Sufficient weight or authority to 
alter or (hake the rule as laid down in the cafe of Ho$ 
V. Gouldney ; and which, as has been already obferved, is 
greatly enforced and confirmed by Lord Kenyan, in tha 
cafe of Rodgers v. Mayior(b). 

But it is faid, that the fpirit of the rule laid down 
in this laft cafe, was adopted in the vtry modem cafe of 
XhiUufon V. Fletcher (c), which has been already fully 



(j) Sup. t^i^.—(b) Vid. Chrtfiian v. Coombe, Efp. Rep. 
4S6, where Lord Kenyan lays down the fame dodrinc— 
'{c) TMlufon v. Flttcher was dctermiacd 16 years Vefon that of 
' De G<irron v. Galbrakb. 

ftatcd 
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ftated (a). The only point determined in that cafe at 
all applicable to the prefent fubjedl was, that, if an un- 
derwriter fuffer judgment to go by default, he thereby 
confefTes the plaintiff 's title to recover, and the plaintiflF 
{hall not, therefore, be obliged to prove his intereft ; a 
point about which, without that decifion, no lawyer could 
have entertained much doubt. — All that can be.faid on 
this determination is, that, as far as it can be fuppofed 
to bear on the prefent queftion, it corroborates the rule as 
laid down^by Lord C. J. Lee, , 



(tf) Sup. 105. 
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CHAP. XVI. 

Of Return of Premium. 

TPHB premium paid by the infured, and the rift which 
the infurer takes upon himf^lf, s^r^ ^onfider^ttons 
each for the other : They ^re correktive$> whofe mutugl 
operation conftitutes the eiltmce of the contra£l of in- 
furance. The infurer (hall not be expofed to the riiky 
iKrithout receiving the premium }. nor (hall he retain the 
premium, which was the price of the rifkj if, in h&, 
he runs no rifk at all fa J. For wherever a man receives 
the money of another upon a conHderation which hap- 
pens to fail, or is never performed, he is under an obii^ 
gation, from the ties of moral honefty and natural juflice, 
to refund it. In fuch cafe, the law implies a debt, qt4a/t 
ex contra^fuy and gives the infured an adlion againft the 
infurer, for money had and received to his ufe, to recover 
back the premium (b). 

It will be our bufmefs in the prefent chapter, to fliew 
under what circumftances the infured fhall be entitled 
to demand a return of premium. — The cafes in which 
the infured (hall be entitled to fuch return, may be re- 
duced to the following heads \ 

1. Where the contraft is void at initio \ 

2. Where the riik has not been commenced % 

3. Upon the performance of certain ftipulations ; 

4. When the deduftion of one half /<r cent, fliall be 
allowed. 



[a) Per Lord Mansfield^ 3 Bur, 1240. — {li) Vid. 2 Buu 
1008 ; Doug, 454; Cowp. €68; i Show. 156. 3 T. R. 266. 
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Of Return of Premium where the Contrail is VQid 

ab initid. 

IN general, i*rhcn the 4:ontraft is void ah initio, it is 
fo, either for want of iniereft in the infured, or becaufe 
the infurarice is illegal, or for fraud on the one fide 
or the other.-T-We will etiquire in what cafes there 
(hall be a return of premium on each of thefe grounds. 

1 . JVberc the ConiraH is void for Want of Interefl. 

A want of intereft may be either utaly as where thtf 
InfUred has nothing on board the fhip \ or partial, as 
where he has an intereft in the thing infured, but not to 
the amount ftated in the policy. And it may be laid doT^ft If an mfur^rc*' 
as a geftetal rule, that if, through miftake, mifinofrmat* intereft, or fo» . 
tk>n, or any other innocent caufe, an infurance, Jn a ' '^!*: V^*" !' *" 

' / ' ' real intcielt, . 

fingle poiicyi be made without any intereft whatfoevet there (haii i . a 
in the thing infured, or to a much larger amount thati 
its real value ; in the one cafe, the infurer ih^Il return 
the whole premium 5 in the other, he (halj return upon 
all above the true value. Thus, if a man, fuppofing be 
has goods on board a cettain fhip to the value of loooL 
infure to that amount, but afterwards find either that 
he has no goods at all on board, or that he has goods 
only to the amount of half the infurance : In the one 
cafe, he would be entitled to a return of the whole pre- 
mium \ in the other to a return of a moiety (a)* And 
aH the tmdefwriters upon a policy in which the efFe£is 
are kifured beyond their value, muft bear any lofs that 

(a) Vid. Z* GmJon, ch. i, arf. 18^, Ord. o( Amfl, art. 23. 
P^ahierh. t. n. 77, 183^ Rdccus, 11. 82. yaUn, fur art. 2^% 
p. 67. 

K n 3 may 
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may happen, and repay a part of the premium, in 

proportion to their refpe£live fubfcriptions, without regard 

to the priority of their dates fa J, 

If there be an ^9 hj feveral policies y made without fraud, the fum in- 

over-infurance f^^^j cxceed the value of the effefts, thefe feveral poli- 

by icveralpo- , . . . * 

licies, the under- cies wiU, in efiR^ft, make but one infurance, and will be 

be iTabirto the g^^d to the extent of the true intcreft of the infurcd ; 
extent of the va- ^^A jj^ ^^fg ^f j^fg ^ ^j^e imdcrwriters on the feveral 

luc ; iind ihcy 

will all bp en- policies fhall pay according to their refpedive fubfcrip- 
of prtmium for tions. Without regard to the priority of their dates. It 
iherefidue. follows from thence that all the underwriters on the 

feveral policies would be equally entitled to a return of 

premium for the fum infured above the value of the ef- 

fefts, in proportion to their refpedive fubfcriptions.— 

In this particular, our law, as we have already fhewn {b)^ 

differs from the ancient law, and indeed from the law 

of mod of the otlier maritime ftates at this day. 

Upon a wager We have already feen that a wager policy, at leaft 

fur^d^'cVnUrre- fince thc flat. 19 G. II, c. 37, is illegal and void (f). 

cover back, the Upon fuch a poHcy the infured cannot recover back 

icaftafrcrthe tfic premium. At leafl if he wait till the rifk is over, 
iiOt w run. Yii^ Q^^jj ^^^^ j^f^^j. ^I^yg taking the chance of a lofs, and 

of obtaining from the generojity^ at leaft, of the under- 
writers, the Jum infured, be permitted to recover back Ae 
premium. 
Z«wry and an- The plaintiffs had lent one Lawfon^ captain of the 
dieui D«vg' j^S^* ho'^^ Holland Indiaman, 26,000 1., for which he gave 

them a common hondn While he was with his Ihip at 
Chinaj the plaintiffs got a policy underwritten by the 
-defendant and others, " At and from China to Londerij 
** beginning the adventure upon the goods from the load- 
f« ing thereof on board the faid fhip at Canton^ &c. and 



[a) Habet omnis afleQuratio hoc pecuUare, ut in ca non fit 
prlus nee pofterius, quantum ad effeAum et vallditatem con- 
traQus j fed ultimus afTecurator tantundem. participat tn damnoet 
lucro ex aflecuratione provenienti,. quantum prior. Kuricie diatr, 
p, 16.— (^} Vid. fup. ixij, ii6.^{c) Vid. fup, ch. 4, § 2. 



Chap. XVI. § 1.3. Contra^ biing void. g^i 

** upon the faidjhip from her arrival at Cantotiy valued at 
*< .26,000 L, being the amount of Captain Patrick Lanv- 
** fon^ common bpnd payable to the parties, as (hall be 
«< defcribed at the back of this policy, dated i6th.Z>«:^»f- 
" her X775 : And in cafe of lofs, no other proof of in- 
** teyeft to be required tlian the exhibition of the faid 
*« bond 5 warranted free from average, and without be- 
«^ nefit of falvage to the.infurers/'-— At the head of the. 
fubfcription was written, " On a bond as above exprejfedy 
— Captain Law/on failed from China and arrived fafe with 
his adventure in London, — The infured brought an ac^ 
tion to recover back the premium, on the ground that 

the infurance having been made without intereft, tjie por 

1 

licy was void, within the ftatute (a). There was a ver*- 
dift for the defendant by the direftion of Lord Mansfield^ 
.who tried the caufe, upon the ground that, though the 
policy was void, as being without intereft, yet that both 
parties were equally guilty of a breach of the law, and 
therefore the rule in pari del'iRo^ metior eji conditio poffi" 
dentis applied, and tlie plaintiffs could not recover back > 
the premium. Upon a motion for a new trial, the court 
adopted this opinion. — Lord Mansfield faid, — " This is 
clearly a gaming policy. The nature pf the infurance 
is known to both parties. I'he plaintiffs fay ; ^ yft mean 
to game ; but we give our reafon for it ; captain Latv^ 
fon owes us a fum of money, and we want to be fccure 
in cafe he Ihould not bS in a fituation to pay us.* It 
was a hedge. But they had no intereft 5 for, if the (hip 
had been loft, and the underwriters had paid, ftill the 
plaintiff would have been entitled to recover the amount 
of the bond from Law/on. — ^Tliis, then, is a gaming po- 
licy, and againft an a<3: of pailiament j and therefore 
it is clear that the court will not interfere to aflift either 
party j according to the well known rule, that, in pari 
deliSio melior eft conditio pojfidentis : Not, that the defen- 
dant's right is better than that of the plaintiff ; but he 
muft draw his remedy from clear fountains.'* — Mr. Juf- 



'"■ i m ' 



{a) 19 G. IL, c. 37, fup. 103. 
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t 

tsce Jtfimrfi concurred in thU opinion* Mr. J. WUUs 

thought that this was not a gaming policy; that the 

money was paid up<»i a miftaken idea, and ought to have 

Yet, before the been xeftuided. — Itlx. Juftice BulUr agreed with Lord 

while th^ con. MoMsfiild and Mr. Juftice AJkutfi^ that this was a ganung 

tnaisesecu- policy» being without intereft: But he held that the 

tory, the infured - - 

may recover reafon why the plaintiffs could not recover wa$» that an 
mhJLu*** ^'*' «^i<» brought to refcind a contraft, muft be brought 

while the contraA continues executory ; and then it can 
only be done on the terms of reftoring the other party 
to his original fituation. He mentioned a cafe of Wa&er 
T. Chapmany in B* R. fome years before^ where a fum of 
money had been paid in order to procure a place in the 
cuftoms. The place had not been procured, and the 
party who paid the money^ having brought his adion 
to recover it back ; it was held that he (hould recover, 
becaufe the contra£l remained executory. << So,'' faid he, 
^< if the plaintiff in this cafe had brought an a£tion befoie 
the riik was over, they might have recovered y but 
having waited till the rifle was run, it was then too 
late [ay 

The reader, in perufing the foregoing cafe, muft have 
obferved that though Mr. Juftice BulUr concurs in opi- 
nion 



{a) There is a cafe of Whar^n v. D$ laRsvff (at N. P. after 
Mich. 1782), mentioned in Pari 3769 where an adion is faid 
to have been brougbt on two wagers, ** one of a61. 5s. to 
lool. : the other of 13L as. 6d. to 30I." that the Jwurican 
colonies would be acknowledged as independent ftates by France, 
fome time between the firft of Penary and the firft of Jfril 
1778. It is dated, that upon the opening of the cafe for the 
plaintifTy Lord Mansfield direfied a nonfuit, but it does not ap- 
pear upon what ground ; whether becaufe the wagers weve 
illegal, or becaufe they were in nature of wagering infurancei, 
and void by the ad. It is laid, however, that the plaiatifPs 
counfel infilled on a verdi£l for the premium, as if they were 
in fa6l infurances, which Lord Mansfitld permitted, upon the 
ground of the contrad being void. The cafe ofLowry v. Bour* 
tew was ihsB cited by the defepdant's co u n fe l ,- to ihcw that be 
was entitled to keep the premium. Lord Manifold is made to 

anfwcTi 
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nion with Lofd Mamfieldy that the infured wai not^ 1111- 
deY all the circumftances of the cafei entitled to a te<- 
turn of the premium, yet he affigns a difibrent reafon 
for his opinion. — ^Lord Mansfield confidered the infutalice 
as an illegal contra£b, and both parties otfenders againft 
the law ; and then founds his judgment on the maxim, 
in pari deliEio melior eft conditio pofftdentis ; from which it^ 
may be inferred that it was his lordfhip's opinion, that, 
even if the infured had thought proper to refcind the 
contra^]: before the rifk commenced, of, T^hich is the 
fame thing, before the event was known, he could not 
have recovered back the premium. — Mr. Juftice Butter 
takes a different ground ; namely, that though an a£lion 
might have been maintained to recover back the pre- 
mium, while the contrafl: was executory^ upon the terms 
of reftoring the underwriter to his original fituatioii ; yet, 
after the rifk is run, it is too late to attempt |o refcind the 

Contraft. 

In the cafe of Vandyk v. Hewety which we fliall prc- 

fpntly have occafion to mention more particularly, the 
court of King's Bench feems to have adopted the prin- 
ciple upon which Lord Mansfield founded his judgment. 
It would feem, therefore, that Mr. Juftice Suffer s doc- 
trine would apply only to the cafe of an infurance with- 
out intereft, innocently made. 

Upon the authority of this Cafe it has firtce been de- Jf ^*»« contraa 
termined, that if the contract be void, as being a re- a re-infunnce, 
infurance, within the ftat. 19 G. IL, c. 37, « 4., Ae ^»»««fl»f b««» 

'• y 'j/yjr-Ti return of pre- 

the infured fliall not be entitled to a return of pre* mium. 
mium {a). 



anfwer, that it did not apply, as, in that ctfr^ tbft rift had 
hten nm. But that oould not diftinguifli it from iht ca{« before 
his lordfbip, becau£e, if thefe wagers were to bo coniidere^ as 
iofurances, the riik was over on the &r&, of Jfril 1778, five 
years before the a£lion was brought. Nay, the adion was 
broaght on the ground that the plaintiff had won his wagtfn 

{a) R. Jadree v. FleUier, 3 T. R. 266. 

W If 
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If the Hifurer jf under any circumftances. the infurer mi^ht, at any time, 

could ever have ' o ' / » 

beenca-ied upon haye been called upon ta pay the whole fum infuredj the 
h?fwi^\^here"* premium is earned, and he fliall not be oblige4 to return 

fhaiibenorctura any part of it. Therefore, in the cafe of a valued po- 
of premium* . . , 

licy, though the fum in the policy be twice the value 
of the efiedb infured, there (hall be no return of pre- 
mium {b). • 
Capiori having If the infured have a contingent infurable intereft in 
inrheirprizebe- ^^ thing infuTed at the time when the policy is .effe£l;ed, 
fore condcmna- ^nd the riik be once begun, there fliall be no return 

tion ; if ihev m- ^ . 

fiire, they (hall of premium, though it fliould eventually turn out that 

torn of premium, ^^ ^^ ^^ ^^^^ ^^ the tiling infured. Therefore, the 
though ir Aoold following cafe will fliew, that though the captors of a 
adjudged nu fliip fcized as prize have an infurable intereft therein 
!"***• before condemnation ; yet, fliould the fliip afterwards b^ 

adjudged to be no prize, and reftitution be awarded to the 
owners, there fliall be no return of premium^ if the riik 
was commenced. 

''^^^^"g t^'r* '^^^^ frigates having taken the fliip Wejlcapelle off 
1 54. ' the Cape of Good Hcpe^ then bound from Baiavia to Bojlonj 

the captors put her under the command of a lieute- 
nant, as prize- mafter, and on the 30th of January 17971 
wrote to their agents in Englatid^ mentioning the capture 
of the WeftcapelUy formerly a Dutch Eafi India fliip, but 
then navigated under American colours from Batavia, by the 
name of the George of Boflon, manned with a crew above 
two thirds Z>2//r^, which they fuppofed ajawful prize; 
and Hating, that as there was no court of admiralty there, 
they were under the neceflity of fending her to England 
for trial ; and then direfled an infurance for-that voyage 
to be made on the fliip and cargo, to the amount of 40,000!. 
(though the eftimated value was 150,000!.) which the 
agents in England accordingly caufed to be eSeded at 
a premium of 20 guineas percent, to return Sh percent, 
if the fliip departed from the Cape or St. Helena^ with 
conVoy for England^ and arrived. The fliip failed from 
the Cape with convoy for St. Helena^ where flie arrived, 
and failed from thence for England^ without convoy, and 



la) Z Magen/f 137. 
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arrived in fafety in the %hames on the 7th of Jugr^ I797» 
j But the coutt of admirsdty < declared the fhip and cargo tp 

* be American property, and decreed them to be reftored, 
< except the part claimed by the chief mate, who was pro- 

* nounced to be an enemy, and his property on board con- 
« demned as lawful prize/ The fhip and cargo, except 
the part of the chief mate, were reftored accordingly. 
After this fentence, the plaintiffs brought an a£lion againit 
the defendant, to recover 18 1. 19s. 10 d. percent. a$ 
a proportion of the premium to be returned, in refpe£l of 
the fhip and fuch part of the cargo as had been decreed 
to be reftored. Upon the trial of the caufe, the jury 
found a verdi£l for the plaintiffs, fubjeft to the opinion 
of the court upon a cafe, which ftated the above fa£b. 
— ^When the cafe came before the court, the defendant 
Infifted that the infured had an infurable intereft to the 
amount of the fum infuted, and, in the event of a lofs, 
might have recovered againft the infurers. That the fal* 
lacy of the plaintiff's argument arofe from not diftin- ' 
guifhing between an infurable interejl and an abfolute in^ 
defeafible property. That the infured had the poffeflion of 

the thing infured, together with a contingent intereft in 
the event of its being condemned ; befides, they had an 
immediate intereft in the fubjeft matter, arifing out ^of 
their refpbnfibility for the care and fafety of the fhip ; 
for in cafe of grols negligence <^r mifcondu£l, the court 
of admiralty would adjudge a compenfation to the owners 
in damages; and if, in any event, the infurers might 
have been anfwerable, there could be no return of pre- 
mium. 2dly. That this being a valued policy, made 
hondfidey without any intention of fraud, and the infured - ^ 

having an indifputable intereft, the extent of. the intereft 
was immaterial, sdly. That as this was an infurance on 
foreign fhips, it was not neceffary that the infured fhould 
have any intereft at all, it not being within the ftat. 
J9 G. II., c. 37. — The court were clearly of opinion^ 
that the infured had an infurable intereft, and that the 
rifk having been run^ there could be no return of pre- 
mium. — ^Lord Kenyan faid, — " I will not enter into a 
dif<;ui&pn o( ei^ier of the two laft points made by the 

defendant's 
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Tboitgb an in- 
furaticc to pro* 
teA a trading 
with the enemy 
it void ; yet the 
infured Ihall nut 
recover back tbft 
premium. 



Vandyk and o- ' 
then V. Jfrivitf 
I £a/l 96* 



Attttiimt't totttiiel, bec^nfe the firft alone funiiflie», m 
my opinion, an anfwer to this a£lion. — The real qtief- 
tion in this cafe is one of the moft Ample that c^ be 
ftated. It is meftly this, whether the inftired had or 
had not any inter^. The captors had the pofleffi^m of 
the property infured, and from that poflei&on certaift 
rights and duties tefulted. If it were a legal ca}>tuTe, 
the captors were intitled ; if not, they were liable to be 
called to an account in the Court of admiralty, where 
they might be amerced in damages and c6fts. It was 
important, therefore, to them to take care that there 
(hould be fomething forthcoming to anfwer for the ainount 
of thefe damages/* 

2« IVb^e the Infurance is voidj being upon a 

Trading wHh the Enemy ^ 

It has already been fliewn that no Britjfb fubje^ can 
legally carry on any commerce with the enemies of the 
ftate, without the King's licence ; and that an infurance 
made to proteA fuch a trading is void {a). In the fol- 
lowing cafe it was determined that the infured, in fuck 
an infurance, cannot recover back his premium : And 
though this was after a lofs had happened^ it was after 
the infurers had availed themfelves of the illegality of the 
contrad to avoid paying the lofs, and it was founded 
Upon the fame principle upon which ' Lord Manjfeld 
founded his judgment in the cafe of Lowryy. Bourdieu[i)j 
which would have fupported the decifion in that cafe, 
even if the zQXon had been brought while the contrafi; 
was executory. 

An infurance was made on goods at and from London 
to Embdm or Amfterdamy at a premium of ten guineas 
per cent., to return five upon then: arrival at thieir place 
of deftination.-<-In an a£lion on this policy for a lofs by 
capture, it Was averred in the declaration that the infu- 
rance was made for the benefit of certain perfons therein 
name<f . — ^tTpon the trial of the caufe it appeared that tbe 
goods were flipped on board a Prufftan neutral velTel) 



fa) Vid. fijp, 70.-^(^) Sup. 551. 
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on accountf partly of the plaintiffs who were ns^turajtzed 
foreigners reQdent in London, and partly of certain other 
perfons, aliens^ dien refident in H^ttand^ It appeiiring 
that the ififurance was intended to cover a trading with 
Holland, that country then being at war with this king- 
dom, the idea of recovering the lofs was given up on 
the authority of the cafe of Potts v. Bell (a).-^The plain- 
tiffs then contended that they were entitled to recova^ 
back the prcmfiiuniy en ^e ground that the poHey never 
attached, and the riik had therefore never commenced. 
And it was compared to the cafe of Lmcauffade v. Wlnte {h), 
in which it was determined that a perfon who has de- 
pofited money upon an illegal wager may recover it back, 
even aft^r the event is determined againft him« — ^Lord 
Keny^f who tried the caufe, permitted a vcrdid to be 
taken by the plaintiff for the premium, with liberty for 
the defendant to move to fet that verdi£i afide, and enter 
a verdi£l for the defendant.*<-^UpQn that (notion,' the • 
court were clearly of opinion, that the plaintiffs had 
.no right to recover back the premium. — ^Lord Jiuf»- 
yon faid;^^^< Th^re is no diftinguiihing this cafe, on 
principle^ ifQVti the common cafe of a fmu^gling tranf- 
^ffcion. Where the vendor alEfts the vendee in running 
• the goods to evade the laws of the country, he can- 
not recover back the goods themfehres or the value of 
them (c). Beth parties are in pari deli^o, and potior ejl 
conditio pojpdentis,*' 

If the contraft be void, on account of a non-com- Wliercthepolkjr 
pliance with any warranty, expxefs or implied; as if die lhcreu'no"frattd 
ihip do not fail on the day prefcribcd, or do not depart imputable to th« 
^th convoy ; or be not fea- worthy \ and there be no entitled to a ic« 
fraud imputable to the infUredj he fhall be entitled to a ^»'™^^P~»»"«- 
return of premium ; becaufe the contraA never attached, 
alid the ri(k, therefore, never commenced. ' In fuch cafe. 



1^1, ii^i. f I , . III I I | i I ■ ■■ I p ,1 1 1 1*.! ! iw n ! ■ iiii i i t im 



(^) 8 T. R. 548. fPih n^-^(^) 1 T- R- 5 J5- But Vid. 
8 T. R. j75, where it was held that if the money dcpofit^d 
upon an illegsil wager be paid over to the winnp*! it canpot be 
rtcovcrcd ba<;k.— (^ J Vid. Bi^gs v. Lawrencef 3 T. R. 454.. 
Clugas V. FeaalunaB 4 T. R. 4^6. fVajmell t. Reed, 5 T* R* 
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it IS always advifable for the defendant^ in an z&iotl on 
the policy, to bring the primium into conrt; other- 
wife the infured will have the advantage of trying the 
queftion on the validity of the contra6):9 without the peril 
of cofts i for, at the worft, he will be fure of a verdicl 
for the premium (a). And it is not unufualwhen die jury 
have brought in their vcrdidl for the defendant, on the 
^ only queftion fuhmitted to them, for the plaintiff's coun- 
fel td claim a verdid for the premium, upon the count 
for money had and received. 
When the plain. Indeed it has becji the conftant pra&ice, for the [Jain- 
a rctura^of pre- ' ^^'^ counfcl to abftain from any mention of the premium^ 
nium, he may where he mcans to claim a lofs ; becaufe, by fettinff up a 

claim a verdja 1 r 

Ibr it, even after demand for .the premium^ he confefles a //(ti^, at leafi) 
<leUvered their ^^ ^^^ being able to fuftain his principal claim ; and 
Y't^^ ^^' '^^ throwing out fuch a doubt, in a cafe already, perhapS] 
l^rincipaiqueC- doubtful, may be very injurious to his client's intereft. 

And it may be faid, moreover, in favour of this pra&ice, 

that the defendant may come prepared to difpute the plain- 

.tiiF's claim to a return of premium, and may prove fraud, 

which will not be inconfiftent with any other defence he 

may have to make \ whereas it often happens that the 

plaintiff 's claim to a return of premium refts on the very 

cafe made by the defendant {b). 

But the court If the queftion of return of premium be not agitated 

tTng afid'c a ver- at the trial, and a verdi£k be taken for the plaintiff for 

r'bfl^^^*'"^'* the lofs, fubjecl to the opinion of the court upon any 

di£i for the pre- point that may be referved, and that point be decided 

"*"'"• againft the plaintiff; it will be too late then to fet up 

his claim to a verdid for the premium ; for the court 
caimot find a new verdift, or fubftitute any other fum 
in lieu of that which the jury gave in damages (c), 

m 

I 3. JVhen there is Fraud on the one Side or the other. 

If the policy b« When the policy is void on account of fraud com- 
on'the°part of mittcd by the infurer, there can be no doubt but that 

the infurer, the _ 

premium fliaU be , 

returaed, (a) Vid. inf. ch. 17, § 4.— ^3^ Vid. Pen/on v. Lee, 2 BoJ. 

& Put. 330, in which this queftion was very much canraiTed.— 

{c) K.'Nc/Ht V. Wbitmore^ i Eajl 97, n. 

an 
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an action will lie to recover back the premitim. As If 
an infurance be made on^a certain voyage, loft or not 
loft, when the infurer, at the time he enters into the 
contra<Ei, privately knows that the ihip is arrived fafe; 
he will be bound to reftore the premium {a). 

But whethei the infurer be bound to return the pre- whether this be 
mium in a cafe where fraud has been committed bv the ?' T^^"^* ^"^^ 

/ has been com- 

infuredi is a queftion upon which more doubt* might be mktcd by the 
entcrtained.-^On the one hand, it might be contended 
that as the underwriter receives the premium in confi- 
deration of his taking upon himfelf the rifle mentioned 
in the policy, he can ^ave no right to retain it, if no 
rifk was ever run ; and, however improperly or unfairly 
the infurcd may have condu£ked himfelf, that will not 
fumifli a new confideration to the underwriter, to be 
fubftituted in the place of that which was exprefled 
in the policy, fo as to enable him to retain the pre- 
mium* 

On the other hand, it might be deemed a fort of fo- 
lecifm in our law, if the infured could, by paying a 
premium, take the chance 'of reaping the propofed ad- 
vantage from a fraudulent infurance ; and yet, if dc- 
ted^d, he fhall be entitled to recover back his premium, \ 
and fo fuflFer no lofs. It has been faid, indeed, that 
the idea of enriching one man by the punifliment of 
another is a ftrange one, and fomewhat inconfifteht with 
the prcfent notions of criminal juflice {b), — But this idea 
is not ftrange in our laNvj for it pervades all our fta- 
tutes in which penalties are given to common informers. 
It is true that the legiflature gives thefe penalties, not 
for the fake of enriching the informers, but to tempt 
them, by the hopes of enriching themfelves, to bring of- 
fenders to juftice. When a penalty is given to the party 
grieved, it is given for the exprefs purpofe of enriching 
him by the punifliment of the wrongdoer. Upon the 
. fame principle, a fecurity given to , a lender upon an 
lifurious contra£t is declared .void by the ftat. la An. 
* ■ ■■ ■ ' ■ - ■ ■■ ..■.■■■■ J I I..,, . 

{a) Per Lord MamJUldy in Carter v. Bofhm^ 3 Biw. 1909, 
fup/347.— (^^^ Pari 21 g, 

i C. l5. 
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tt t6, $ !• ; and yet the borrower, -vrfio.'is a party to the 
ilkgal contmdl, (hall never be obliged to repay it. Nor 
ia this principle confined to the ftatute law ; fori by the 
f 0minon law, the vendor of fmuggled goods (hall not 
be allowed to recover the price of them from the vendeC) 
though he be far from innocent of the fraud againft the 
ftvenve/^tf^. Many odier inftances might be adduced Irom 
the common law to iliew that one party (hall be per- 
mitted to emidk himfelf by the punifhment of another^ 
inren where they are both M /an iMb^tf (A). And it would 
feem from the opinion o£ Lord MamfUld in Lowtry t. BsW' 
Jiiufcji and that of Lord Kettym in Vandyk v. Hivxt (^ 
ihatft in the cafe of a gambg policy, the infured cannot r^ 
cover back his pfcmium, even where the riik has nerer been 
commenced* How much ftronger, in point of juilice, is 
the claim of an innocent underwriter to retain the premium 
of an infurance, by which the infured meant to defraud 
him^ and which is fomc fadsfadUon for the riik he has 
run, though not an adequate puniihment of the infuitdfor 
the fraud he n:)edit;atcd. 
Itkas been <!e- fiut rcafonable and juft as this idea may fecm, it has 

ftgiiiLincd tnst 

there flfttU i>e i AQt always prevailed. The court of chancery, m two 
Sa"ti'vo"Xr »»ft««CC3 ordered a return of premium where the poli- 
ftnud committed cic6 wcrc dcclatcd void for fraud committed by the in- 

fcy the infured. ^^^^^^ 

fTittimgkam v. jhc firft of thcfc cafcs was an infurance on the fife 
rern, 4o6.'pr. of onc HonvcU, foT a year, intereft or no interelt Tk 
ttcb. IP. infured, in order to draw in fubfcribers, agreed with one 

Marwood, a neighbour of HorwelP^ an eminent 9^' 
chant who was a leading man in fuch cafes, to f^bfcrib^ 
firft; but he was to lofe nothing, in t2St Hwri»ill^^ 
within the year, but, on the contrary, was to ftarc 
what fliould be gained by the other fubfcriberi. Upon 
' the credit of Marmwod'& fubfcribli^, feveral otkers, {^^ 

had enquired of him about /&rwf//) , fubfcribcd lilewift- 
Horwell lived but four montlis \ and a hill being hi^''^ 



«■*•■ 



{») Vid. 3 T. R. 454 ; 4 T. R. 466 ; 5 T. R. JV9' 
(*) Vid. 3 T. R. 454i Cowf. 343— (f) Sup. S51.-M*?' 
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to h6 relieved againft' tiie policy, and it appearing thsSt 
the infured had no ihtereft in the life« of Hdrwffl, who 
was in a languiihing condition at the time the infurance 
was eiFeded) the court decreed the policy to be deH- 
Ycred up to be cancelled 4 but the premiam was to ht 
repaid, the plaiotiff 's dedvding their ^oU% tfaereoistl 

The other cafe was aa infurance baa fhip^ 'wHerc tli De ajlav. 
infured wa^guilty qf a . fr4ud*dcnt concealment, fcfr f/i^tp^lsi!^' 
which thjS conxt of phan/cery orclered the policy to bie S- ^'* 
delivered up to be cancelled^ but, in Uke manner, di- 
reded the precuAim to be paid bacii and allowed out 
of the cofts* 

This rule of the -court of charxery^ was ftrft adopted The fame doo- 
at law, upgn the autlu?rity of the 'above two cafetS, ;^'|,;'„,'tn^i!" 

in ail acHon brought on a policy of infurance on a 

iQiip, with a caujit for money had and receired by the T^^r^'xfei!*** 
<lefendant to the filaiatiif's ufe.— The caafe was trieil 
under a decree of the -court of Chai«:cnr, where the in- 
fured, (bei«g -tlien plaintiff), offarcd to pay back tlic 
premium which iw^asi cA, ; but ao money was paid into court 
in this tf^wa,— Tl>(sre was a verdift for the plaintiff for 
the 10 1. premium, on die count for money had and re- 
ceived, althougli th^ jdry found the policy to have been 
fraudulent. In fa|9:, in this, cafe^ like the la ft, the firft 
underwriter was only ^ decoy-duck. to mifiead others^ 
and was nOt hiuifejf to be bound by the policy.— But 
it was agreed to bring before the court this queftion. — 
•** Whether, upon a policy being io\xti^ frandtilenty tlic 
premium ftould be returned." — In fupport of the affirm- • 

ative, the two laft nientioned cafes were cited on the 
part of the infured* On the other fide w^s mentioned ^ 

a cafe of Rucker r. HoUiughury^ before the Mafter of the 
Roils, who held an opinion contrary to thofe cafes. — 
But Lord 'Mans^ld'ixA there muft have been fonie 
Jniftake in the flatement of this cafe ; for the praflidc 
01 lie court or Chancery was certainly agreeable to the 
former cafes : He then emjuired iRrhether there was ^anfy 
common law determination to die fame efFe£lj and it 
r.ot appearing that there was, he faid it was plain what 
soufi be 'done in this eafe: For he looked upon the 

oa offer 
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die tnfaxer liavbg there made an offer of retarning the 
premittiny the ooint of King's Bench confidered the offer 
in the fame light as if he had paud the money into courts 
•ndtherefiore the qtidkkti -Muiined undecided {a). But, 
from the mode of difpofing of thb cafe> it is jdain tbat, 
if the imaer#riter hstfnJM^i^ ^ ^^Sic^ equi- 
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court, therefore, clearly Acukd that the. imur^ ^ 

ttnvuny , And tins decinon m 



entitled to a return of .pretniimi^ , And dnsoecinonS^ 
the moror^ight a^ it maj he. faj^W concluded, 'pQflf the 



thaqLtnis , point was oecidea in Kis Itvowr. ymh much re« 



:ance. 




put tht cffuftt Sut 

now hold a con* L^a'^r^ 

\\^vxt of piennitting the inftnred to take' Kb tnance of 
*|8. -die 4rti«£ifiian!.of.l^irjtar]t^adatdtiiaqpinniiffi(|i«Afi«<> 

Man^TL whq tried Uie^.cauieu laid ^th&Inud v^ 

«v^3a^:inusil|ra^\ccit«iidyflrc9y g^i&tn,^iia«i|e,ihtltatt 
miRpgvoftiJiM «raiirk<tf tlis^ tbri«(^|eccab]f<(alta^>irifib 



r. «- 



n 



fitted llfeflR'*:^^''?* Sf «ifei*Miia'WSft<S lfef«rt"tB**yuif«? of wf,*"*'* 




court vrere of 'opinion that, in all cafes of aSfyWjft^ain^ 



'!:>t>o ^ff-T f;:ii »t-u.'^''. rl'fx-^^' z'-;v."A •'.; »^.o^:>! 



r^' 



i I »,..•, 



,_,v .': 



< ' ' T 

r ALaL the foreign .author^ agree .that mtarance is a con- Foreign autbott 
ditioxial cpntrao. that thi; nflt is ot the cflcnqc of it, theinfuKdcaa 



he relmquiih the intended. voya£Ci the miurer . is not «»«"»• 

bound to return the premium,, smd that he has even a iic:h( 

-*jr ii5i/m n;r// ,1JUP7*T rin ; iT.iJfcrI;^ c>j\v :^; ;:"iC,i'^l-f . 
to demand it, if it has not oeen already paid (a).— -They 





rttitAgiim4>i^>^€^pttrbb)adC^i{i3i|U»i|^rk^ ,b; 

%UiiS' ttttefCSM Kbtnr m naYcnr* ernon ^no audcuratbru/pdr 
<piea non Retit. Rotcus, h. t. not. tH^<i^^V^.%;^4t?'V2dL 

iioy puta fi navis fit combufta in portu, ycI deftruda/ vel rex 
Tiiiui lapfm p »' u Hciiefliiaiibm pmbWt ' ii» et IwpcMtu r co f id Stio 
affccuratioijjl5.;.,.^iji^tup«;A^ 

tnagis uni> quam Uteri parti» nuuus tencbitur ; et pretium pe- 

o 2 ricult 





5«4 Of Roum rf Pr$mhm. £fiookL 

In B^fUnd and But Ac rulc3 which preraU vaHolUni and Fr<m aw 

franet^ the !»▼ * 

i» dtfcreac, moie conformable to the nalsifc of the contraA of in- 

fuiance, Iq Holland ^ if the soods iafured HtkoviA ngt be 

flupped^ or ihojold appear io he pf lefs value thga the 

fum inAjured> the infur^d may, in the one cafe; deo^i}d a 

letum of |he whole premium, in the other> a return for 

what is over-infured {«)• — ^In France^ if a ftop Ijc put to 

the voyage before the £hip faUs> even hj the oB qj thi 

infuredp the infurance becomes void, and the infurer fliail 

return the premium {h)f 

In Enf:U»d\t In England, the rule is^ that where ^c rifle has not 

th *t !f Tc'rioT * ^^" begun, whether this be ow^ing to the fault, pleafure, 

u not begun, or will of thc infurcd, or to any other caufe, the premium 

c2ufc.thi$be {hall l>e returned. The reafon is, that, a pol'^y of jn- 

mTum'ftan'bT ^^^^^^^ ^^ a contraft of in4emnityj tJie underwriter 

TcfumccJ. receives thc premium for runnbg the rifle of indemnify. 

ing the infuredj and therefore if he do not run the 

rifle, to whatever caufe this may be imputable, thc con- 

fideration for which the premium was paid to him fails? 

^nd he ought to return it (r). 

Butwherrthe But if ^bc ipfurancc be upon a voyage which is di- 

mfumzTt dixl-' vifible ^nto fevcral diflinft riflts, and which ;tre, in cffeft, 

fibie, and any fcyeral diftinft voyaGres, the premium may be apportioned 

part not bigun, ;. ^ , r r 1 -n j- >' ^ 

the premiimi for accorumg to thcie fevcral niks $ and m c;ife one or more 
b^'rcCnid"'^ of .thefe rifles (hould not have been commenced^ the pro^ 

portion of prcfwvun syplicable to thofe parts fball be re^ 

gunned, 
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riculi non poteft peti, et folutum repetitur, quafi eau(a ncn fe- 
cnla. RoccuSi h. t. not. 15, 56.— Si, ex aliqjiio impe^iraento, 
aHecUratus non pQtuifTet ttcrces fuas onerar<tf»mitic 'Contrato 
^lifecnnytionis locum non habcrctj kaiitii prettut!) affecorationis 
fulflet fokrtum, tcpcti certo poterft pei^ aflecttTatiKn.' Cajarep^ 
0ifc. I, n. 183,' difc. 62, n. 4. .Vtd. la GMon^ ch« !9i art. i^i 
which IS nearly to- thc fame t^cGt* , Vid. Ord. of Antvterf^ 
Urt. 16. 2 Magens 27. JLocermiut^ lib.'29 ch. 5, 0. 16.— 
{a) Ord. of Amfterdam^ art. 23, 2 Mag* ^J^-^O Ord. of 
flouts XIV. h. i. art. 37. Vid. Emertg, torn, i, p. 154. P^ 
thiery h. t. n. 178, 179.— fr) Per i^ord MnnsfieJdiifx Tytvy, 
Flctchex, Covf. C6S.. ■ : r : . ' . 



Chap. XVl. § 2- J Hi/K not commenced. ijSj 

• --■•• ••» • .• " 

Thus: — A fliip was infurecl, "At five guineas p^ A^ipisin- - 
*' cefzt. loff or not loft, at* and from London to Halifax^ from Lohdon to 
« warranted to depart wMi convoy from Borifmouth fof ^^^'/«*» ^•»'*- 

. . ^ , ' , "^ ranted to depart 

•^ the voyage. ^-^B^fote the fliip arrived at Porifmouthi the with convoy 
convoy \^s gone. Nbfi^c of tfii^ wa^ immediately given atTve^uinelV 
to tlie underwriters, who xrtre defir^d, either to make P^'' "'*^- ^^ 
flie long iriftirance or return part 6f the premium. They Port/mouthy (he 
refufcd, and the infurcd hrought ah aftion to recover H ^"^=^ the convoy 

' . gone, woiicc 

part of tlte preniittm. At thfe trial, a cafe was refervcd of this is immc- 
for tlie opinion of the court, ftating the above fa£is, and thcToLfcr—^ 
alfo flratinfi:, th*at tlfcjury found that Ac ufual and fet- Pf premium 

*»' •* ^ fliail be apptr- 

tied prdmi^m from Londm to Pcfrtfmouth was one and tioncd. 
one-hatf pet cent, which the plaintiff offered to allow the st^infonv. - 
the defendant to retain % and that it was ufual for the un- '^««^*'» 3 ^'*^» 
derwritcrs, in fuch cafes, to return part of the premium : 
But the quafltitniwTLS Uncertain, and muft in its nature be 
fo ; becaufe it depended upon uncertain cirdunlftance'i.--^ 
Upon this cafe, the court were unanimoufly of opinion that 
tlie plaintiff Was^ntitled to recover.-^Lordilffl(//j;^«'Wfaid,— ^ 
" Thefe contrafts are to be taken with great latitude \ 
Thd ftrifl: letttt is not fo irtuch to l>e regarded a^ the ob- 
jcft and intention of the parties. Equity implies a con* 
dition that the irifiirer fliail "not receive the price of run* 
ning a riik, if he runs none. The premium is without 
conTideratioh, as to the voyage from Port/mouth to nalifape\ 
and then this cafe i§ within the general principle* of ac- 
tions for money had and received. I do not go upon the 
ufage, -whieh-is only that, in like cafes, a part of tlfe 
premium is. returned, without afcertaining luhat part. 
If the rifle be not run, though it be typegledl, or even, 
the fault t of the infuried,, yet the infurer fliall not re- 
tain the premium. . :It has been objeSed that tlie voyage 
being begun, and part of tfie rllk already run, the prc- 
itiium cannot be'apportioned : B«t I can fee no force in 
this; Thx^ 13 not a contrafk fo entire that there can be no 
.apportionment" ; For there are two parts' in it, and the 
premium may be divided into two diftinft parts relative, 
as it were, to two diftinft voy^es. The pra-fbiipe (hews 
that it has been ufual, in fuch cafes, to return a part of 

003 the 



; And JuAtei the 'qtkptt^ fum ^^to^^^aixititcAnHfaniCTi 
' . vary. 'fitkt'tfaoii^'tIicjf«^«^Mlfi^<^^ 

aie$9 U a iftrung proof >oL t)B/e^iu^iiif liieK)|U9gi{^i 

bhctb^iii^'Ui^ iiffiit«d<fliaU'SiK>ldinEat;fe!Qt)iisliimte^ 
irndthenfayi I'wUl go'if#/|iBilie^'<tedcr:dihfjQtfttr«it> 
tmtwin Hare itf]r {itlsiftitm Mmmedi'i JE^pm t!bif ^pd&cfi 
"Altre are- two diftinffib ip^dats oftvDO^ itt/MFoft jtarQ^iKy^ 
ages, trhicfa 'T^rtte clearl)rwii|< d» cainftetnp1alsdnop£tk 
partks; ^hd Mly-ibmi <tf flio^tirai vci]ragearx.itgaft^M^ 
lii^e^ef wis «kst at all «atcn4> iipon>^jipff(3itM jdie^^ 

' inthe lottMisiiig. cafei .l!»iai^b ihe.^a^lft /l{d)Boi^,Q^ 
Acf cmtrt tO;pfrano^iliCC.any4^%U[r^ju^ W9%^5* 

point; J«t>'»*5wlpg.>^)»?k'tp!^?9fif^^ 

* . ..- Ttlio abate.4^fiwiN: - ,-,, ,vvw::i.q... lo noq i6ii "v*i^\ 
AlhipU injured .. An! irfwIWWr ^^.. mfdc 4>l! Ai« fl|»4^5'«jTol# 

anted to depart « Jj^nd Wlt^ C^JTIK 
Irom Emtlund . , ^ ' 

with convoy. "iiiWi.aqd fipom 

TU voyagM ^js. j^ bcii^ jdircfitfor 

F^rf/m^iiTtU ward$ captured.— In in : aftira on thw pcBcyjVul^^ 

JTfliricia/yihciice Lavfi «beeA i[K>iiuuted i but ms coaBicI Ihut^ tSsat ac 
*iJi;^2;:J^ wwcntitW to a ietWor>^Aua^i^'Wa^A«&^T^^ 
* c^'niit iftOic dcc&ratioh;'fcr mVii^f harJflH%ccto>ali(S 

_4iiL.^;^^)^it» which he labouvt tojviadiGate the dccifioa of it, 
by (h?wing that the grounds of i^mtic tHat tEc Topge was in 

<&A^^/'Vi<{;id^ tl^^xlbfc|yal^ ^,f?^ 

cafct on thj» point, i Ftd. & Bof. 174. :y^,q^i 



■K • K 



^i^tftttilfRcm^^xraetliek^i iiritiiAttt^ tlte oA^v^ fW?|$|l» <<;piA- 

myJftcEif c'dl ape^^tts bef «mitkd to KsfciHti • a. propor^ioa f>i 4«e 
prentitHtiJon^titat aeoooint^-^TJie^c^tm'direi^ed .tbe.y^ 
4i£tt<loribef.f<!;mafidi^ anfil gTanied ft n^w trial, being, qdf 
t(^bdosi^^aiei£^tlie undcrwfkdn w)ere%nQt epi^tklcfdtPrf^'^ 
t^ifn'tltie ^iriioleqpreiniwi^Tet^iisiTiiig lan^tbe riftfconi^W/ 
to Portfmoutby they were at leaft entitled t^ retaia a>ptQ« 
>oHi%ii df ^ie. If, «pton fii loillier iav^d^^ H^flK^uld 
tuiif d%^ thWUfe "f ^age/ ^(;t^ diViaUe^ antfcthat iher pte^ 
feitteltf^wJh'caft'fh^i ^<*i»'bte6n app©rtJOiiedr(i«). . ; " ( 
' IWP/^erfeii* iHfiii^flie'-i^iii^elortva ftiii,;»<ui/«W V«t, upofi «ii 
frwC^ her port of departure, and waiYaattedibat fail foaHor «<«i/ 



row'* « 







i5n'%Swg?r and was log irt thC VOpger— Tli t w A rr aHi y, ^^oiAuguft^ 

-'"^ ^^v; 3^fi7uy -i'^f j'-W' ^ ' > > ♦ ' *V : . *' ^" ' '^^ " ' ' nea$ if flic failed 

; ' ='3«{'^^ J..U,.(1. 5.j>„ ^. .o «L>.i.oi:j 'iA\\ tU'i Oi:i-.v3.''» v^ with convoy," 

o;u\^ Ji ^^lilj^ljjpg^^jjj^ ^,be ^fi r^(u!f . ^[^jj^J^fe^S She <ikl Dot fall 

^- . 004 underwriters 



» 



* 



to« fuintts /«r vttAcnrtttera Irevc dUHianRd. fhw die side after Aefitft 
and HOC loan 9i Augu/l^ uA ao aOion o^af bnwiglitkf ike iMtfuittd fet 
of^Rft^' a tetsni of prernhm ^Tkt Aefend^tlil) wlkb *«ras ^ on- 
•*v y*""™ ' deromier for too 1 paid eigbt gt^eas' mta ecmrt^ fceing 
jvfo rr V. Gr«|r. dto iwn to W Mifimed, if the ihiitfajied wiA contoy.*- 
m'c m^Ms "^^ ^^ a p p D r tw aed tfte pvemivM, and gai^t cigKt gui* 

neas more for die ritt from jMMCMts, l^trfooh^ which 
they confidered as not having been eemtheneed ; thud al- 
lowing foar gwneas for the rift <'af y^wiwrti/'— The 
defendant mored to fef afide the Tcnfid^ and enter a noii* 
fuit upon the gn>iind diat dte rifle vras entire^ the pre- 
mium was entire^ and the voyage mdivifibte. — Loni 
MansfiMy Mr. Joftice Afburfi^ and Mr. Juftice Bdltr^ 
(againft the opiniDn of Mr. Jnflice WlHesy ^athoti^t 
with the jury> that the preininm ftould be apportioned)) 
determined that the infured was not entided to recover 
^ more nian had been paid into co\irt, and therefore the rale 

#as made abfolTite. — Lord Mamfidi iaid,-r" It, would 
be endlefs to go into an enquiry about the ralue of the 
rifle << at Janknca'y* which is difi^ent at diSbifent fides of 
f the ifland : The parties divided die riflci as to convoy; for 

eight guineas were to be returned if the ihip failed with 
convoy* Independent of that, it was an iniurance *' Ai 
and from Jamaica to London^' ' at 1 2 guineas ptr cent, with 
an abfolutewarrantyto fail '* on <»r before the x koiAugufii' 
and nothing is laid from whence it can be inferred that 
ft was meant that ijhere fhonld be two rifts^ or by which 
the rifle at Jamaica could be diftinftly eft itnated [d] .' '—Mr. 



. (42) Lord Mansfield t in delivering his opinion in th^ caf(;pf 
Tyre v. FkiCher^ Cowp, 670, inf* 574. feemft to have entertained 
a different fentiment on this point. He then intrlincd to th'"^ 
that if the words of the policy were '* af and from, provide] 
the (hip (hall fail on or before the iS of Augi0j^'\i'y/'<9ia!A h\\ 
within thereafoning of Steven/on \. Show, anid that there vrould 
then be two parts, or contradls, of infurance/ with diftind'eoo- 
ditions. But tbl» can only be confidered as an cxtra-judifisi 
opinion expreffed very doubtfolly. 



Juftice 



Gbap^Xyi. S a.3 £^ noi (Mheneed. 56^ 



Joftlr^ J?i<^/»idi*^<^ Aft-t^ pteii^'haJNe not cbnfidaxdb Upon an infur- 
it as twQ riiks, nor cftimated the rift « at Jawmca^*' miff. Tpiactjan {(I^^^ 
thcr f^e, ^ifwirt*^ or jiHiy hjrve «y. right-to^do^ ic fov than. «»»^»«^ »x^ P">vc«i 
Xu all the auur»nf:es &om Jqptakaf the policy. riui» ^<^: divifion of tKc 
and /ham \" and thoti^ihv ioi^^ny i»ftancf9>^ the v6yafe * ' 
has not hten conimeiiced^ yet flieris r^rct was an idea* 
of 2ayf p^ o£ tjfie peesaium being remtned ^ and no ufage 
to do ib ha^beenfouiM by the jury." 

In .a fnh&^uetit term the fdiawing cafe came before 
the fame coilr^ y- and though the point was not decided by. 
the judges, yet Lord Mansfieldy in direftiiig a new tral> 
laid dowo the principle, which he conceived ought to 
govctJi th^k cafes, in terms which feem .more reconcile- 
able to the cafe pf Struenfon v. Sno^u {^) than to the laft 
cited cafe of Meyer T- Gregfoth 

A ihip was infured, *' At and from any port or ports a a:xp infurcd 
** in. yawmea to. London^ following and commencing from Jamaica to O^ 
" her firft arrival there s warranted to fail with convoy '''"? waf':""««<* 

' • ' to Uil with con- 

♦* for the voyage, from the place erf rendezvous/': — The voy, arrives u>o 
fiiip did not get time enoi^h.to the place of rendezvous ^J rendezvous** 
to feU vt^th the convoy,— but failedr rfter,. and ovei-tooH buVf!iuow7ani 
thena^j fo tfcat the warranty was not complied with^ overtake* them ; 
5ind the underwriters were.difcharged froai the time of iKaii be a ictur^ 
the £hipVfaiIing.—TlK infured brought an. aai6n. to re^ <ds r^nnum, 
coveir back % part of? the prenvbrn for- the voyage y?-<??» GaUv.M^M/j^ 
Jamaica. — At the trial, ail u{^e. faeHie4 to have beetb jj g. ill. 
proved that when the fliip was not out of the por4 o£ 
Jatnakai th^ allo^atKe was one^^half j^^r. corf, Iii oth^s 
eafe^ it was arbitrary, and two or thxct per' cent^ Waa 
rcafenaW^. Thefe wafe a verdift for the plairitiff. — Upoft 
a motloii fbf a fte^rti^falj the coimfeldiftred! ad to the fa£lf 
ihm ifrtft lit e^idettcev and the daufe Mi-a^' fent back to. a? 
ne'W tfiill, w^Jkmt die queftioh of hw having been much 
idk\j^ci.'^Lo¥d' Ma^sJkJtfi hoy^cvciy faAi, that where whercthmiia 
there is a coritinfrenc^ in the vdyajre, the rifle may be di- contingency in 

•♦ . r«» ,1^ !_ 1 1.. thevoyagc, the 

vmed; That the i^e^dn why there are not two poac^s ,iik may bt di- 
in fuch cafes was^ that th6 riflt " tf/,V' is?iiapaWe of enfa^- ^'^''^' 



{a) S^jp. S^i^ .. - : 

. com 



570 0fB(0mif:1?r€mm I^|S<«illQ 

CM n p utrth iu ^He ftM dip fMotroifti^i^^diU^ 
wdrrcmtnifiEhMnf. - .♦ ^ V\>H he J 

Ae omn of I^^S Bend^ & ibllinriiil cafe 
ibre that coon : And diMgh* the }Q4ge» l9i€^ 
Isdd gfeat ftiefs m the u&ge feuhil bj^'thf^jitt^ ti^ fMitrn 
d)ie premiunli dedttAhig oiiebalf /<rYMf« ttjibif {ni^^ 
iit aiod from Jammcm^ vitlT 'a w^urrjlbfy^ *di^ia^ wi^ 
conToy, or to fail on or before a cer€am~diiy; ai^l^ 
warranty is not complied with \ and diOligh' ii i^^fiiSfc- 
guiihedfiom die cafe of Meyer y* Gregfimm dtis^ffm^S 
yet it cannot be denied that At aut^dnff of '^^'(^ of 
^ Meyer yJ Greg/in^ is gieatfy fliaken b^'dte ciib^^SKSe^. 

Cpoiumt in- That was the cafe of an iniurante dif jgobaj^^f Xt^Wj 
frcmi jaJL-^f ^* from jimuica to iMtdon^ warrayed'tfrdtfy ii t ^ItH ^ceft 
Lmd^, w.f a yoy, for the Toyage, and to fall Off * bdRitif^aW tk 

ranted to depart /' . /. .0 ' v. . ,v .. .^ ' \ '^' 

wtib cMTor iM- ^ of ^M^> at a preminm of la ^tiieits^^^Mm'^^^ii 
^y..'*^ Tie fliip failed from Januicd to^ ilfadfti^dA ^>th»>^flpdf 
ihip faiu before j^j^ but wid&oui any conVoy,* wh^rAf ^hRttdlMmie^ 
2?ti^^t'e^V. became dKcfaargfed from die imdadng' ifflc^u^i^ft 
Sin^^rhtlS:; WWughtfor ^ WUm.of^prenmrin^TW^^^^ 
ffhe prtmtum a verdi^ for ' the plaintiff^ fubjca: ti> %e ^J)paQA4>f(4ft! 
M^\Z'iP' eo^'on die a1)ove fa^tsr&'adffiddrt^ wificB^'tf^ 
r«.r.iforihe rift ^- j . thii it wis Ad'iimlbxit jftuP^-^^-J^ -^-A^^" 
foicd fluii fcee- < huunnces, at anH irain yammca'tb 

* ttixm the ftaiaymi, deduditfig' iatt VSS *^'<^. ^ttt: 

iHu^G. '< % fail^ i^tKogut <0ilV<>f/V^'tU^daf^ilt^fi^ 

ill. MS. lil7poii'tiiwcaf<^ the coiirtdfitenffiaiia '1019^ tfft ^^LIMf 

l^KjM'mik ite Pat tlifficdUgriti' AS<i»s^'«l^ini«' 



T"^<> t^fagc is found bf 




-^aicbiff 

ougllt 



Ijord Holt'i time, and ui policies of if^i^ajpe.Ul^pUtVr 

h^ MLfSB*-o¥-^ fili^.pteipium ibr flie^rilta/; yet -the 
lUuleriKrii^ are aware^that it is fo^ and n6 inconvenience 
Ciff^i^^t' ^n; Jj., , in Me^eryl Gngfn, no'ufage was 

fmS^idi'^'-- ''.'u.''^\,':i' i ''-... . '.'■-. \''\'."''l 

1-^ ^{t>il,tf»^ Tijfk fae.entire^ ^nd, pe once commcncedj it BwiftherJt 

i^!a,jj^find.juli.t|^t,tKere.{tialtBe"no return of prcmimp. oa^i^^u- 

pUfoiH^yit,^rda.r>o, . y... 

«ftt K!?n»f?¥nB ■jvl'ict ■.,:;■ ' , ! ' 

the JRiferef^ 4« ■*nfl^= 
ftoUj^ OWfc .^.piom. 

-■thflffteqi^pils IIP, ■wOwf^ 

S"WOTtw);thirptci^ :"\,' ". ;'-",;;■ 

«f n J«- ign^cc^w ^ --^ •■■■■\;/ •;-■:' 

W|l»p[:6^-"^«;?rfR! •' ■■'■■■'''' '■■■"■■■ 

.*5^«'^n8f',-, i^,.-*^'. ^ ";..-.'-.v...;'-. 

f g l.i''. i.J.,ii..; fj -:^. - . i ' .; ' i „i i. ' > n . ■ i rT i.ii nn oi a .iw» iii . fti]igij i . i 

=if^ f.J r.rgn i.:i. *..i,::.:vh :./f.- ~.';\ i,:,!,,,, ^rfx --; bi.l 



57« Of ReMrtk^ Prmium, j^odkl. 

coa^traft before the cdmnteneeihcftt of inj part of tite 
. ¥djage infured (a). 
A ibip U in- An inforance was made on i French fliip and her cargo> 

from^. to J?. *• At and from Honjkurto Ae coaft of Angola^ dining 

« i'*.^'fi^ " ^^ *^T '^^ ^^^ *^^^> *^ ^^^ '^'^^^ thence to her 
thence ro her « port or Dorts of difcharge hi Sf. Domingo \ aAd at and 

port of difcharge _ n»>*. ti w-r n • /• 

at C, and at aad " irom o/. Dommgo back to Honfiii*r \ at a prermum of 

^ ^^ &i '° " ^^^'^ /^ cent:'— The fliip failed to ^//^^Ai, and* from 

is uken before thence, after (laying fome time there, to the ff^^ Indies, 

There (hail be On hcr way from Angolay flie pttt into Cayenne^ on tBe 

no return of coaft of America^ and from thence went to Martinico^ 

preniiuffl for the ' . , ^ 

voyage from c. confeflcdly out of the courfe to 5/. Domingoy \rhere the 
mnKireriflt Captain was obliged to difpofe of his cargo* TKe ihip 
^*^* failed for Honfieur ; but was taken by a privateer on her 



ai» « one 



B^fynv.iropd^ voyage thither. As the deviation difcharged the urider- 
^'' ' writers from the lofs, the only queftion was, whether 

St, , * 

there (hould be a return of part of the premiun^. . On 
the part, of the plaintiff it was contended, tihat the voyr 
age infured coniilled of tliree diftih£i parts or yoy^ig:^^^ 
viz. from Honjlcurto Angola^ from An^a to 5/. IJlonmig\^ 
and from St. Dotnlngo to Honfieur \ and tha^, as this f^Jl 

■ 

voyage had never been commenced, the .premium 9^t 
t9 be apportioned, and tlie part of it returned .which., «w^. 
paid to infure the rift, from &• Domingo t^ HtOjfiiur^r^ 
But the jury, upon that point, were clear that tl^r^ ought 
to be no return.— Lord Mansfield^ who tried the e^e> 
upon turning tlie queftion in his mind, entertained . ioiod 
doubts upon it, ^nd. deflred that a new tii^ mig&tbe 
nfioved for upon that ground. — This being doo^ the 
cojirt, lipon great confideration, determined ii«sBt7|iib'wa« 
one voyage, and one entire rifle f and th^t there x:ouki.b$ 
lio return of premium. — Lord Mansfieldi inid^^riHg tkc* 
opinion of tho court on this poInt> fiiid ;— *^ On the fttfeft 



— - - ^ - ■ , « - 

{a) By the ordinance of Louis XlV. h. t. art. 6, if anin- 
fuiance he made oh the outward an J homeward voyage, at an 
entire prinMum, «nd thfe (hip arrive at her oatwar4 pOrt of dtf- 
tination, but never returns, the iufurer Ihall return one third of 
the premium. 

con- 
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coi^fi^ra|ion> wA ^ter^lopking into all the cafes, (diough 
my opinicm has fludiuated), we are now, ?ill dearly of 
opinion that there ought not to be any return. The quef- 
tion depends upon thi3 : Whether the. policy be upon on^ 
entire xifk on pne.iKoyage, or whether it is t<?.be fplit into 
fix different fifts j for by fplitting the words, and taking 
at^ ^n6.from^ feparately, ^t will make fix. The princi- 
ples are clear. When the rifle has never begun, there 
muft be a return of premium} and if the voyages iii 
this cafe are diftinft, the yoyage from 5/. Domitigo to 
Honfleur ^eve^ began. On the other hand, if the rifle 
has once begun, you cai\not fever it, and apportion the 
premium. In an infurance upon a life, with the com- 
mon exception of fuicide and the hands of jiijlice; if the 
party cornmit fuicide, or be executed in twenty-four 
hoursi there fhall be no return. The cafe is the fame if 
a voyage infiired be once begun. Is this one entire rifle \ The prcaiiunx 
The infurcd aod infurers coijifider the premium as an en- proof that the 
tire fum for the whole, without djvifion. — ^It is eftimated "^"«^««' 
on th©' whole at eleven per cenf.y and which is extremely 
material, there is no where any contingency, at any pe- 
riod, put or home, mentioned in the policy, which hap- 
pening, or not happening, is t6 put an c^d to the inr- 
furance. The argument miift be, that if the fhip-had 
been taken between Honfleur and Attgola^ there muft 
have been 5i return. By an implied warranty, every flilp 
muft be fea-^orthy when flie fails on the voyage infured ; 
but ftit is not neceffarily to continue fo Aroughout the 
voyage ; fo that, if this be one entire voyage, if the fliip 
was fea-worthy when fhe left Honfieur^ the underwriterg 
would have been liable though (he had not been fo at 
Angola^ Sec. but according to the conftruftion contended 
for on the part of the plaintiff, (he muft have been fea- 
worthy, not only at her departure from Honjkur^ but 
alfo when fhe failed from Angola^ and when (he failed 
from 5^ Domingo. The cafes of Stevenfon v. Snow («), 



^d) $iip, ^6^. 

«n4 



pendetl oil tbe contingai'cjy 
Yoy from P'artfnwtth'i ''•'^^ 
ance ^om that place OT^oi.^ 



ri[k and mule two 



yoft^t\ 



. held that there were two jiC 
**, At yamaicf" w^s one. ., 
fflnirii" depended oa ,thc .<;( 
failed ".on*r ^nr^th^firjiA 

ditioopieccdciu ,b> the iafii^cfipn fftej ?plSgCs/n7.lii^o 
«w-fa.* ,X«»A«.. . The twp,,«^»ii}»,^f^^/i^^^4^^ 
and Zrfr«i»v, 7>>^iA<^^ ^ vffjt.]^Pgg;(i6l''rt K JT<)?^ 
co#d apf^ion dip prqi^sff ini^y ^j^fe i(jjw(^4,^;m^ 

b.b.gun.:hcte tfefCfljHH^ tt»fflFp,ft>itflAif,Wf;iSfi«m ^^fir^iiffljjj ^^^^ 
BuHbeiwr.. ; Jhwift-A Ihtp-lM* infurfld..-,?f.,A(v»M froiBr(M^J 

i"<i«.""'-«d ■'^^'»***'*'^** fo>».Al<J^n#f ,AlfifA£«»i9lprte 

w^iiZ'.w, 'Cw.greodVWWMftO.^rt'flATrTIWrilhWrtrWlfttesiab 

iNMibt.— a^ v^mmidnipaaivateety.BhmtT^wM n«yAf ^^Wlft^qbfMm: 

ii«'mu.n'fof* -T*TBc OTfttcatoooghc«ii.iaiDado BwdrcKjifprfliiiMN^ 

th^Hmt'"'^ ^'^^ pfeeriitnni'FoFtU« refidns; ttfd^c tioi^^iUrbf Anb» 

— '■ — d«terKhad."Aatv.tl|it 'lUki w^ oApb}] ^iit]dayi«gjlhR» 

S^J.^iw^"*""' •»** bBgrti,'khe»x«uH y, noIte(»irt vfoiwji,p*«^iiti«' 

pj(eMmp(f4-iajiA;->itfgaf*rW fiwflj— « Tbw-.^afil. Ui flfli* 

©Xj-eftT" authwJtyj'.oTljcre st-np d!afft,:Srnpij*ftJ5s„[jft 

}ihinti;illntt:(hcae&n0weiiiut^i;argoi!-'irMtrgeiy}n4 fNMh 

ct^^i^^ime^^WftiUitidiof ii)fn^aaite.l!' Anti^d^iib 

ftien'V«'**'(«ig>Fii^t>uRs->«ftai)lifflecW':«n>littide *ditl^ 

(|&lftiWi.;;(r^Zlliee;fryf9B;'thalif«'t!f[re:thd.-nfl:!^ ^M^m. 



(a^s^-V*^ 



rj^ljtpji^^^lh^.riflt of Jncfem^ufj^ng Ae^ m^^ to. 

the cpniideration* for wbi^cb the premium was put into 
his hands. ttS&f ^nd therefore he ought tp retiim \U 
Another 'ruW is', diat if the ^rilk has once commenced, 
ihaR he ho app6rti6n]p:ient or return ' of premium 
^{teWax^9 ; W tboiigh'the premium is elUm^ted, ahd the 
r^"^^fte8il4S ik^ii tl^^riktirc jind 1^^^^ voyage 5 

yei^ilf it was commenced^ thotii^h il be only for 24 hours 
pr'^fef^^r'tfic^aKHs rtrt; 'the coiitriaU for the ch^fcnflc; 
atJa^#^if <ff *£e't^^ mH be tcttiwietfj aiia 

y^et ]* a* "kf)r;ttt ipi)<**i<*n f<* thc^lengtJi^f ^ tfid' Vd^aj^ei 
a«4?^^'«»^tHi ttki. V H i Mp faid betti afured trf tfie 
Eafi Indies f agreeably to the terms of the {K^licy in this 
i:m,''\^^^^'^^ iiftet th^ nfle Was be. 

^^^^^^hiiritan ca^i^ tfiire a ndfi WRnkt to faf .; 1 

th^'«Gfef?^fllailitf fei?A ti^?^ S *«ton of ^remiiim; ISa : 
much, th^;"!^ deiit $'':Ai«I iitaec^^ifeai;^ a^fttiOdef to 
tNif^lftAina^'^^ ^lifteihfKUriatidii ih' SIH^M y; &Ml^(fa). 
]P»^ «9^V%iiltf, <^ h&ientidii «f '^^{^astie^ iheiiatiAre^ 
c^^e <^fiftfad^' i^e i^ni^ikdt^ <tf "tt^ ipi^e nutttifeftly 

rW'ihlVSil^l^/^^ai ^* tfri^' MtM«^n 'ttttm. : llie '«tit 
o^fit^^ftt^iiiftofiib^^^ira?^^ ^ 

IjpfjMtfi^'^beir'ibem wa»ctx>: heno '€«ntrii& from i'Sr^ 
iMHA td^IHal^im} .^Ehfe paiiksi tlien»..h»re!£b^: <^Wie 
^^ildU[Qi» oiriitiii£k froK;£0«db« UfNaSfitx'^ ^iti ona^eefr 
<9'kii^PdMf|n)(eAcyy to Aall t onlf be a xoatifaf^ tfnm J^^n«^ * 
^tq^ td< J^ffiMMfi.''— That ddak^ngj^j^imi faqipeBii^ 
Adtt^^^^ln^feA^ €0 ^icontma^ (rom%X»«bif£ tcr Ar^^ 
^iiHK bH^PS Thi^ Wholp {>ar|gttiiient tunied iip<to th?it :dif*;r 
tinaatek IstttdfK all. ihci^jmag^SK iaitfIi^U«cj|k^{i;pimPp» 
ktjiitht ::ftfadiiqqpo9Lt&6-6Qilter«a fcom 
cmlkdm^ anU Jbimfidennv ^le Iroyag^ M'b<itig».iofiM)ii 
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ivmvojagis: Andl3niwu.Acciiato]ikvtty0f 
ng it; (or though it was at firft oofldbKdated ksf & par- 
ties, thexe was a defeasance aftcrwarist t^oogh not ia 
words. I tkiidc Mr. Juftice Wibtm put it [psYticuhfiy on 
that ground; but th^ was tfas opiniMi of thd couit 
There wis an ufage alio fouad by » the jury vx that cafe, 
that it was cufioiwy to return a proportioaabie pan of 
•the premium in fuch cafes, but they coold not, fay vid 
part. The court rejed^d tins, as a void ^mge^ for die 
uncertainty; but they aigue femi )t, diat there being 
fuch a cuilom, plainly fliewed the general fenfe of the 
merchants, as to the propriety of returning a part of the 
premium in fudi cafes : And there can be no doubt of 
the reafonablencfs of the thing. There has been an in- 
If 3 man's life ftancc put whcrc the meafure is by //W, which feems to 

h€ ii.furcd for * 1 *• • ^ r 

fiiniinih>,wirh tnc to DC Tcry Itrong, and apponte to the prcfcnt cafcj 
TJ^lT^^lvt ^^ *^^ ^' ^" rnfumnce upon a man's life for tweWc 
kill hmjicif fhc months : There can be no doubt but the rifle there is con- 
Si *n be no r«- ftitutcd by the meafure of time, aid depends entirely 
***"*• upon it; for the infured would demand double the pre- 

mium for iv)o years that he would take to infare the fame 
life for ont year only. In fuch poEcies there is a general 
exception againft fuicide. — ^If the perfon put an end to 
his life the next day, or a month after, or at any othet 
period within the twelve months, there never was an idea 
that part of the premium fiiould be returned. A cafe of 
general praftice was put by Mr. Dunning^ whcrc the 
V in hifunnce words of the policy are, « At and from provided the (hip 

laiis on or before confidcrs, in that cafe, that the whole policy would de- 
Whether tnis be pc^d upon the fhip's failing before the ftated day. I d9 

two riiks or on* 

ly one cutirt ■ . ■ ' ' ' ' , ■ * . ■ / ' . ' ■ i 1 . 1 1 ■ ' ■'' 

liik. 

(tf ) It muft be owned that the cafe thus put has much of 
'fiibtlcty in it. One part of it feems repugnant to. the other. 
Afr. WaHaci appears te have giren it the beil anfwer .It w^uM 
adnutof. The wrdfnvidgd makes the fiiiting on or be^re 
^t|ie fifO of 4mHlt^ conduioi^ up<|n which the contract is to takf 
effeft I and if this be foj the word " at" in the policy is <[ujtc 
nugatory. 
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not think 10. Oh the contrary, I think, with Mr. Dttn^ 
ningy tliat cannot be. A lofs in port, before the day ap- 
pointed for the fhip's departure, can never be coupled 
with a contingency after the day : But if a queftion were 
to arife about it, as at ptefent advifed, I (hould incline to 
be of opinion, that it would fall M^thin the reafoning of 
Stevenfon v. ^now \ and that there were two parts, or 
contrafts, of insurance, with diftinft conditions: The 
Jirjl is, * I infure the fhip in port, provided fhe be loft 

* before the firft of Auguji :' Ani^ fecondly ; ' If (he fliould 

* not be loft in port, I infure her then, during her voy-f 

* age, from the firft of Augt^if till Ihe reach the port 

* fpecified in the policy.' The lofs in port muft happen 
before the rifk upon the voyage could conmiencej and 

vice verfa^ the rifle in port muft ceafe the moment the ' 

rifle upon the voyage began (tf).—- Let us fee, then, what 
the agreement of the parties is, in the prefent cafe. 
They might have infured from two months to two months; 
or in any lefs or greater proportion, if they had thought 
proper fo to do : But the fa£l is, that they have made no 
divt/hn of time at all ; but the contraft entered into was one 
entire contraft from the 19th of Augufl 1776, to the 19th 
of Augufl 1777 i which is the fame as if it had been ex- 
prefsly faid by the infured \ * If you, the underwriter, 

* will, infure me for 12 months, I will give you an entire 

* fumj but I will not have any apportionmept.' — The 
fliip failsi and the underwriter runs the rifk for tivo months i 
no part of the premium, then, ihall be returned. — I can- 
Tiot (ay, if there had been a recapture before the expira- 
ration of the 12 months, that the policy would not have* 

tevivcd.^' • 

. In the foregoing cafe Lord Mansfield Intimated an- Even if the pre- 
opinion that where the premium is entire, it is one proof '**'""' ^"^^ * ^^^ 

* ^ * be computed at 

- "Jo much per 

month, yet, be- 

{a) This extrajudicial opinion, feems to have been rather hall ily '^^^\^^^^^^ ^"""^ 
delivered, or perhaps, not very accurately reported. Sec the cafe monthly infur- 
of Meyer v. Gregfon^ fup, 567. whicli fcems to be nearly th^ ^^^' 
cafe put by Mr. Dunning^ and in which Lord Mansfield and the 
reft of the judges of the King*s Bench decided that there fhould 
l)c no return of premium* 

P-P that 
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that ilie rifk is meant to be entire* In the following cafe, 

the court of Kings Bench carried this idea ftill farther, 

and decided that if, upon an infurance for a yeax^ a grofs 

premium be given ; but it is exprefied in the policjr to be 

atfo much per cent, per tnonth : this (hall be deemed only a 

mode of computing the grofs fum, and does not make 

the contract a monthly infurance. 

A rhip infuftd ^n infurancc was made on a fliip againft capture only, 

for 12 months, foT ttveive months ^ m the coaitnig trade. The plaintm 

w^Lnvwo^ imderwrote 200 1. In the body of the policy it wai 

itionthi. The ftatcd, " That the infurers confefled themfelves paid the 

ftr cent, and *^ confidcr^tion due to them by the infured, at and after 

pTi^^roh^ It* " ^*' rate of I $ s.per cent, per month." At the bottom 

the rate of 151. oppoCtc the plaintifFs fubfcription, was written, "Pre- 

per month \ yrt . .11 ira^> 

there thaii be no ** mmm reccivcd the 15th of March 1779, and on the 
miunr^^'*" back was indorfed,-« Newcafle 15th March 1779, Mr. 

.. p. *• J. G. Thomlinfon^ on his fliip Chdlerford^ himfelf 

1.6rninis. Tom- u maftcr, for twelve months^ in the coaftinc trade, at and 
564. *« between Leith and the IJle of Wight^ beginning the 

** 13th of March 1779, and ending the 12th of March 
<* 1780." — ^Thc premium was, in faft, not paid, it be- 
ing the ufage in Newcajlle not to pay the premiums at the 
time of making infuranccs, but at certain times after- 
wards. — The (hip was lojl in a form within the firft two 
months 5 and the infured tendered the underwriter 3 1. 
as the premium for two .ntonths. — ^The underwriter 
brought his a£lion againft the infured to recover the whole 
premium of 1 8 !• The defendant pleaded the tendey and 
paid the 3 1. into court. — ^The jury found a verdifl for 
the plaintiff for the remaining 15 1. fubje£l to the opinion 
of the court, whether he was entitled to his whole pre^ 
mium, or only to the 3 1. tendered, upon a cafe which, 
in fubftance, (bted the above fafts.— The court were 
clearly of opinion that the plaintiff was entitled to reco- 
ver the whole premium. — Lord Mansfield faid,— " This is 
a mere queftion of conftruftion, on the face of the in- 
ftrument, and therefore, parol evidence ought not to 
have been allmitted to explain it. It is an infurance for 
1 2 monthsj for one grofs fum of 1 8 1. They have cal- 
culated this fum to be at the rate of 15 s. //f month. 

M 
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But what was to be paid down ? Not 15 s. for the fir ft 
months and fo from month to month ; but 18 1. at once. 
Two cafes have been mentioned, Stevenfon v. Snow {a)^ 
w^as decided on the ground of there being two voyages. 
Tyriex, Fletcher {b)f is dire£tly in point againft the defen- 
dant/' He then repeated the two rules laid dowa by him* 
felf in this laft cafe. 



Seft. 3. 
Upen the Performance offome Stipulation* 

Itt* 18 frequently agreed between the parties that, upon if pan of the 

the happening of certain events, or the performance of cer- ^^^^^^ ^^^ 

tain ftipulations, the infured (hall return a part of the on the perform* 

premium; and claufes to this tStGt are often inferted in the ftipa!atio«°?his 

policy. If, in fuch cafe, the event have happened, or the J{j*" ^ returned 

thing (lipulated have been performed, the infured (hall be furcr be obliged 

entitled to the return of premium agreed upon, even jofi, 
though the infurer be obliged to pay a partial lofs. 

Thus : — An infurance was made, — ** At and from any Goods are in- 

«« port or ports in Grenada to London, on any fliip or fhips ["om Gr?w?lo 

*« that Ihall fail on or between the firft of May, and the ^»''*'««i at t% 

f n r ^ 0% o . guineas />tfr cfirf. 

•* nrft of Augtijt 1778, at 18 gumeas per cent, to return " to return 8 

^' 8 L per cent, if fails from any of the Weji India iflands, « fau/whh'con- 

*' with convoy for the voyage, and arrives.**~At the bot- "^ *'oy andar- 

tom of the policy there was written a declaration that it was arrival of the 

on fugars, (the mufcovado valued at 20 1. per hogOiead) -^^n^^jjjj^ the 

for account of L. Q^The ihip failed with convoy within J^.'P having 

the time limitted, having 5 1 hoglheads of mufcovado voy, the infured 

fugars on board belonging to L. Q: She vrived fafe in I'tum of s I* 

the Downs* where the convoy left her as ufuah She af- P^^ ««^ on the 

,-, »,,! itjr 1 e ^"™ infured, 

terwards ftruck on a fand bank near Margate, and 1 1 ot notwithftanding 

the 51 caflcs of fugar were waflied overboard, and the "/thc^^df* 

reft damaged. The ihip was afterwards got off, and ar-^^ — 

lived fafe in the port of London. The fugars faved were ^u^^D^ugfil]. 



— r 
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taken out at Margate \ and after undergoing a fort of 
cure by a perfon fent from town for that purpofe, they 
were carried to London in other vefiels, and the 40 hogf- 
heads being fold, produced 340 1, inftead of 800 1. their 
valuation in the policy. — An a£lion was brought againll 
Ae underwriters for a return of premium* —The defen- 
dant paid into court 8 1. per cent, on ^40 1. The plaindis 
infifted that they were entitled to have 8 1. per cent, alfo 
returned on the valued price of the i j hogfheads of fugar, 
which were loft, and on the diiFerence between what the 
remaining 40 hogfheads t)roduced, and their valued price* 
—At the trial, before Lord Mamfieldy the plaintiffs had 
a verdift fo* their whole demand.-^Upon a motion for 
a new trial the principal queftion was upon the effed of 
the word ** arrives.'^ — For the plaintiff it was infifted 
that this word related only to the arrival of thc^/> 
That, in policies of this fort, the intention is, that the 
underwriters (hall take the war rifle upon themfelves; 
but that, if the veiFel be proteded by> convoy from thd 
rijky and aclually arrives, they (hall then return as much 
of the premium as was necefTary to cover it. — On the 
J other iide, it was contended, that as the words of the po- 

licy mull be applied to the fubjed matter of the infuranc^j 
which in this cafe was on the goods, hot on the fliip, the 
return of premium could, at moft, be only on the valus 
of the fugars which aAually came to London \ wherea$> 
if tlie defendant muft pay the valued amouat of the fu- 
gars loft, and the difference between the valued price and 
the aftual produce of the fugars faved, and alfo return 
8 1. per cent, upon the whole, ihe infured would be con- 
fiderable gainers by the lofs.— The court determined that 
the arrival of thtjhip was what vas meant by .the jibJicyj 
and that the plaintiff was entitled to a return of full 81. 
per cent, on the fum Infured, notwithftandmg the partial 
Why it i< ron)c- lofs on the goods. — Lord Mansfield^ after tebferving how 
chT" /Tof Lhe very inattentive thofe who introduce additpnal claufcs 
trTturnc?fa ^^to policics are to their import, faid ;— « I do not doubt, 
cufetie Oiip however, how we are to conftrue this policy. Daogcii 
toy. *^^"" of the fea are the* fame in peace and war 2 But war in- 
troduces hazards of another fort, depeixline on aVarietjf 

d 
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of circumftanccs ; fome known, others not, for which 
an additional p^rcmium muft be paid. Thofe hazards are 
dimioiflied by the jprotedlion of convoy ; and if the in- 
fured will warrant a departure with convoy, there is a 
diminution of the additional premium. If the infured 
will not warrant a departure with convoy, he pays the 
full premium J and in that cafe, the underwriter fays: 
" If it turn out that the fliip do depart with con- 
" voy, I will return part of the premium.** But a fhip 
may fail with convoy and be feparated from it by a ftorm, ; 

or other accident, in a day or two, apdt lofe its protec- 
tion. On a warranty to fail with convoy, that would not 
be a breach of the condition: But, to guard againft that, 
^he infured adds, in policiei of tlxe prefent fort j " The 
" fliip muft not only fail with convoy, but ftie muft arrive^ 
" to entitle you to the return.'* The words, ^* and ar- The words "*»-rf 
« nW* do not mean that the fliip fliall arrive in the com- "^"[r"" '*" *^* . 

* policy only 

pany of the convoy ; but only that flie herfelf ftiall arrive. "»•»» ^^^ **»« 
If Oie do, that . ftiews, either that (he had convoy the goods, (ball ar« 
whole way, or did not want it. But, in the ftipulation '*^** 
for the return of premium, no regard is had by the par- 
ties to the condition of the goods, on the arrival of the 
fiiip. The conftruftion contended for by the defendant is 
adding a comment longer than tht texU If it had been meant . 
that no return fhould be made, unlefs all the goods ar- 
ri|ved fafc, they would have faid ; " If the fliip arrive . 
*^ with all ths goodsy. or^ fafdy with all the goods.'' The 
total or partial lofs of the goods was the fubjefl: of 
the indemnity i aiad muft be paid for by the underwriter^' 
But, as to the return of the additional premium; whc- . . ^ 
therjj^c;^ goods arrive fafe or not, makes^ncJ?* part of the . 
queftion. The fingle principle which governs is, that,. , * . 
in. t^ie events that have happened, the war ri£k has beeij 
rated too high,'* '. 

So, where an infurancc was made on the freight of the , The,infurer on a 

^"." /• * ■*,«-' e^ ' T f freight agrees to, 

n;iip Jackfon^ *^ At and from Jamaica to London^ war-^ ^tum p?rt of 
f ranted.to fail on or before the 26th of July 1796, with' ^,j«j P^jJ™^^ 
'^*xonvov for the voyage* atthe rate of ioguincas/<r cent* fail* with con* 

'»* . ^.^ » . -i* V ♦^v ** » * YQy 2Xidi ar- 

\ . . P p 3 ^jta r/t/«."— The 

lliip.havin£ 
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failed with emi- 
vof and ariivcdy 

tntr iiilurrd lb4ll 
itavethercrurny 
f hough che lliip 
bciQ^ captured 
and recaptured, 
tiie undcrwitf rs 
%rere obliged ta 
pay (alv9gf. 

j9^u'.}af and 

utncrs V. /{•J* 

4x1. 



*» to return 2 1. per cent, if flic failed on or before the 
«• ift of July I796^ and arrived."— Afterwards, by a 
memorandum indorfcd on the policy, 15th Augt^ 1796, 
and figned by the underwriters, it was agreed, in con« 
fideration of 10 guineas per cenP. additional premium, 
that the warranty of failing with convoy fhould be an- 
nulled, and the defendant undertook to return loh per 
cent. " if the Jbip failed nvitb convoy and arrived.^* The fliip 
failed from Jamaica on the 26th of Juhy with convoy, 
but feparated in bad weather, and was captured on the adth 
of OBobeTy recaptured on the 5 th of November ^ and carried 
into Corky where (he was delivered up to the owners, on 
paying 9 1. 14 s. 7 d. per cent, for falvage. She afterwards 
arrived at the port of London with her cargo. — In an ac- 
tion on the policy, with counts for a return of premium, 
the defendant paid into court 19I. ps. 2d. the amount 
of the falvage on 200 1. his fubfcription. — The plaintiffs 
obtained a verdidi for the premium, and, upon a modon 
to fet it afide^, the court determined that according to the 
true conftruQion of the memorandum, the infured in 
this cafe was entitled to the return of premium there 
ftipulated.^Lord Kenyon faid,— " I agree with the defen- 
dant's counfel, that every arrival of the ihip at her port 
of deftination, would not be an arrival within the fair 
conftru£tion of the memorandum; fuch, for inftance, 
as an arrival in the pofTelEon of an enemy at a neutral 
port; or an arrival at her port in England^ as the 
property of other pcrfons after a capture. But, in order 
to fatlsfy the memorandum, it fhould be an arrival at 
the dcftincd port, in the courfe of the voyage ; and, in Ais 
cafe, the fliip did arrive at the port of London^ in the 
courfe of her voyage. It is now too late to controvert 
the authority of Hamilton v, Mendez^ even if we were 
difpofed fo to do, which I am not, where it was holden 
that though the infured may abandon, on hearing of a 
capture, yet if they do not abandon, and the fliip be 
afterwards recaptured, it mull be conlidered as if flic 
had mvcr been out of the poflcflion of the owners. It 
is 18 years iince the cafe of Simond v. Boydell (a) was 

decided. 
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decided. That cafe muft be well known in the com- 
mercial world ; and if the parties in this cafe had in- 
tended to make an agreement different from that which 
the words ufed in this memorandum import, they would 
have added, after « arrivedy' the words ^^Jafelyfrom the 
** enemy' or fome others to that effed. But the words 
here ufed are not equivocal, and we ought not to depart 
, from them. It would be attended with great mifchief 
and inconvenience if, in conftruing contrafts of this 
kind, we were not to4ef:ide according to the words ufed 
by the contracting parties. On the grammatical con- 
ftru£):ipn of the words, which is the fafeft rule to go 
by, I am of opinion that the verdi£l ought not to be fet 
afide." 

A fliip is infured at 12 guineas ^^r cent, to return 611 If the infured 
if flie fail with convoy from the coaft of Portugal and return of^pr«- 
arrive. She fails under convoy from Oporto for Lijbon^ Si""faU wkh**"* 
where the whole trade bound for England were to ren- convoy from tht 
dezvous, in order to fail together from thence. The ^ arrive ^hc* 
fliips going froni Oporto to Lijbon being difperfed in a ^'»i »>« «n»»f'«d 
gale of wind, the fhip infured ran for England and ar^ fbip fail with 
rived. — ^It was determined that this failing with convoy SP7«ffo[z!^,, 
ixom Oporto ior Li/bon was a failing with convoy from to join another 

•» , •' .a 4 convoy there. 

the Goaft of Portugal, fo as to entitle the infured to 6 1. 

per cent, return of premium, "f if A i' Bof* 

1x1. Sup. 189. 



Sea. 4. 

Of the Dedu^m of one-balf per Cent. t^$n a Return 

ef Prewium. 

AS the infurer can never, by his own a£b, difcharge him- 
felf from the contraft, it feems but reafonable that) 
where the infured thinks proper to put a ftop to the ad- 
venturej and prevent the riik from ever commencing. 



(«) Sup. 579. 

P P 4 he 
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he (hould make (bme compenfation to the infurer fortius 
trouble and difappointment ; it is therefore die general cuf* 
torn in all the maritime countries of Europe^ to ^ow him to 
retain one half ^ cent, («).— This the French denojni*^ 
nate drmi de fgnatura Pothier [h) thinks it is given to 
compenfate the infurer for the lofs he fuftains by the nonr 
performance of the contra£i» by the zGt of the infured, 
Emertgon {c) fays it is for his trouble in figning the policy, 
and making the proper entry in his books ; and this is 
the reafon given in Le GuUbn (d). 

It is allowed to the infurers where the contra£): }S void 
for fome radical defe£l, provided thi^ was unknown to him 
when he entered into the contr^fl {e). But if he was inr 
formed of the fault, or muft have known it before he fub- 
fciibed the policy ; as if he wer^ to infure a fhip or goods 
when he knew pf their fafe arrival, or fcamen's wages, or 
contraband goods, knowing them to be fuch, he coul4 
have no claim to this allowance (/). 

Pothier hold) that if the contrafl become void, not by 
th^ ^£1 of the infured} but by fome caufe which he could 
not prevent or control; the infurer {hall not be entitled 
to the half /^r r/M/ {g). — Emerigm^ on the contrary, main- 
tains that in all cafes where the policy becomes void, 
withouik any fraud on the part of the infurer, he (hall 
have this allowance {h). 



(a) MoUoy^ b. 2, c 7, $ 12. — {h) h. t. n. 181. — [e) Tom. 
2, p. i68. — {d) Ch. 2, 2lx%* 16.— (^) Ord. of Antwerp^ art. 
14, 2 Mag, 27. — (/) Valtn on art. 10, 16, 17; h. t. Foitaert 
h. t. 0. 183, Emertg. torn, 2, p. l69,— (^) Pothier^ h, t. J|. 
t8i.— (^) .£w^r(^. torn. 2, p. 169. Vid. Le Guidon^ ck. -i* 
art. 16, ord. of Jmfi. art. 22. ord. of JffUtverff art, i6> 2 Mag* 
^7,28. 
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CHAP. XVII. ^ 

Of the Proceedings in Anions on Policies of 

Infurance. 

TN treating of a£tiont on policies of infurancc wc will 
inquire, 

. I. In what courts they may be brought ; 

2. Of the declaration ; 

3. Of the plea, and bringing money into court; 

4. Of the confolidation rule ; 

5. Of the trial. 

Sea. I. 

In what Courts Anions on Policies of Infurance 

may be brought. 

Infurance being a marine contrad, the law which re- The courts of 
gulates it, is confidered, in moft of the commercial ftates Jj^"Jhc foic 
of EuropCj as a branch of marine law, and therefore, where jurifdidion in 
no commercial tribunal is eftablifhed, queftions arifing funnce. 
upon this cqntrafl, generally belong to the jurifdiftion. 
of the courts of admiralty {a). Bt4t I do not find that 
courts of admiralty have ever had jurifdi£lion in queftions 
of infurance in this country {b). In a former part of this 
work (r) I took occafion to obfervc, that although the 
xnodes of adminiftering juftice in our courts of com- 
mon law, are lb well fuited to the inveftigation and de- 
cifion of all commercial queftions ; yet, that it was not 
jtill towards the ^nd of Queen Elizabeth* s reign, that ac* 
tions upon policies of infurance began to be brought in 
the courts of fVeJlminfter j and that the legiflature, even 
^en, conceiving that queftions upon this contra^ ought 
fiot to be litigated in thoib courts^ being governed by cer* 



(«) Vid. Emertg. t. 2i p. 319.— (^) For this confult Zouch 

«n the jurifdiftlon of the admiralty.'— (r} Sup. 24. t ' 

tain 
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tain rules unknown to the common law, eredied a court 
for the {2>le purpofe of determining fuch caufes; but 
that, though the powers of this court were greatly en- 
larged in a fubfequent reign, yet, it foon fell into difufe, 
and the determination of all queftions arifing out of this 
contract has long fince ezduCvely belonged to the courts 
of common law. 
Courts of equity Courts of equity hare no more jurifdi£tion in cafes of 
Aabn^tfTifuch infurance than in thofe of the pureft conlmon law cog- 



nizance. They do, indeed, fometimes, in cafes of infu- 
rance, as in all other cafes, interpofe their authority for 
the adyancement of juftice. That court will compel a 
truftee to «permit his name to be ufed by the cetm que 
trufl in an a£tion on a policy of infurance {a) \ it will 
iflue commifFions for the examination of witnefles refiding 
abroad, or out of the jurifdi£Hon of the court, and grant 
injunftions to ftay the proceedings at law till the return 
of fuch commiiBons {h) \ it will compel a party charged 
with fraud to make a full difcorery upon oath of all cir- 
cumftances within his knowledge which may lead to a 
di(co^ery of the real fafts of the cafe ; and delirer up, 
pr permit an infpedion of, all papers and documents 
which are material to the matters in difpute. — But, ex- 
cept in fuch cafes, it has been folemnly determined, that 
courts of equity have no jurifdi^Hon in queftions of in- 
furance (r). 
TTte paniet eaii. It may be proper, in this plac^ to mention, that the 
net, by agree- authority of thc fupremc courts of Wefimnfier is fo tran- 

raent to fubmit ' * •/'•/, 

tUit differences fccndant, that nothing but the exprefs words of an ad 
•mVthc'rupreme ^^ Parliament can take away or abridge their jurifdldion 

i^di6kll*' i** *"y ^*^^ (^) » ^^ therefore a claufc inferted in a po- 
licy, that, in cafe of any difpi:^ between the parties, it 
ihall be referred to arbitration, i» merely nugatory, for 



(fl) Per Lord HardwUie, Cb. I Ath. 457 — (3) R. C% 
V. Schivinj 2 Ail, 359*— (^) R* upon demurrer in Chaoceiy> 
a«d cenfiriaed in the Houfe of Lofds^ ^upon appeal, Dt ChiUj 
y. Land. JJfur, ^Bro. Pari. Ca. 525 ; Per Lord Hardmkhe^ Cb. 
1 M. 457*— (^ a H4wh. P. C. 285,. 2 Bur* 1042. 

without 
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without it, the parties may, if they think proper, fubmitj 
their diiFerences to arbitration ; and with it, neither can 
ccmpellS[it other to do fo; for Ae agreement of the par- 
ties cannot ouft the fupreme courts of their jurifdic- 
tion (a). If, indeed, an award be aflrually made, it will 
be a bar to an aSion -, or if the parties have fubmitted 
their diflFerences td arbitration, and the reference be ftill 
depending, that, perhaps, may alfo he a bar (3) : 



Se£t. 2. 

Of the Declaration. 

THE common po)icy of infurance, fubfcribed by pri- special njpfmpjii 
vate underwriters, being only a written undertaking, not form oTaSioa 
under feal, is but a fimple contraft, and therefore af- agaioft private 
fumpiit is the proper form of adiion to be brought upon 
it, againft the underwriters. And as the a£lion in fuch 
cafe is founded on a particular and exprefs undertaking 
made upon a confideration, upon which the law would 
not, by neceflary implication, raife the promife fpe;ci- 
fied in the policy, tlie plaintiflF muft declare fpecially 
upon it. 

In this, like every other cafe of fpecial ajfum^ty the Heads of the 
contrail muft be fet forth with precifion j for any ma-- ^^**"^*°»* 
terial variance or omiffion will be fatal (c). — ^Thc de- 
claration muft therefore recite the policy, (which is al- 
ledged to have been made according to the cuftom of 
merchants), with fuch warranties and ftipulations as may 
have been introduced into it, with an averment that the 
defendant had notice of the policy. — It then alledgcs, 
that in confideration that the plaintiff had paid his pre- 
mium to the defendant, and had promifed to perform 
all things on his part to be dbne^ the defendant pro* 
mifcd to become an infurer for the fum fubfcribed by 
him, upon the terms mentioned in the policy, ahd that 



{a) R. «//v. mVtlUr, I mij. 129.— (^) Per Cur. 1 WtlJ. 
129, fc4 Qj-^C' Vid. G/«. law of evid. 193. 



he 
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he would perform all things, on his pSrt, as to Aat 
fum \ and alfo that he had fubfcribed the policy as an 
infurer for that fum. That the infurcd was, at the 
time of the infurance, and at the time of the lols, 
iatereftcd in the fhip or goods infured, to the amount of 
the value in the policy, if it be a valued one, or to the 
amount of the fums fubfcribed, if it be an open one. 
— It tlien dates that the (hip, &c. on a certain day was 
in good fafcty at her port of departure ; that fhe failed 
on the voyage infured within the time mentioned in the 
policy, if a time be limited for her failing ; and with 
convoy, if there be a wafranty for her fo doing v—^ 
'and it likcwife avers ancxaft compliance with every 
other warranty expreffed in the policy. — ^The lofs is then 
.ftated, which muft appear to "have been occafioned by 
fome of the perils infured againft; and this muft be 
fhewn with reafonable certainty, that the infurer may 
have notice of the cafe againft which he is to prepare 
his defence. — Notice to the defendaht of this lofs, and 
a demand of the fum fubfcribed by him are then averred. 
And lafllyj^ the breach of the contraft by the non-pay- 
ment of the fum fubfcribed by the defendant. 
,This is the ^txitt^ outline of a declaration upon a 
common policy, fubfcribed by individual undervjrriters in 
an ordinary cafe. When there are any particular cir- 
Cixmftances, it behoves the pUiatiflf^o. he careful to adapt ^ 
CcHmt for mo- his defclaration to them. — It >s ufual to ?add a count ■ 
^yh.da»d.c. f^^ money 'had and -received, by the defendant . td.tlp 

plaintiff *s ufe, to enable the plaintiff to recover badt his ■ 
premium, if, under all the circumftances, he ihould ap- 
pear to be entitled to that only. 
It !f not ncccf. When a lofs has been adjufted, and the adjuftment 
4)cciaHy upon Cgned by the infurer in the ufual manner, the infured, 
^n adjuitment. j^ order to recover tliis lofs, is not oblifi:ed to declare 

The uifured may ^ ^ ^ , ° 

iive it in evi- fpecially upon the adjuftment as. upon a new cojjtraft; 
^wTdeXation ^"^ "^^Y ^edare upon the pf>Ucy in the ufUal ' manner, - 
»pon the policy, and give the adjuftment in eyidfinge, ,which,:as jre 

formerly obferved^^^, is equivalent ^to_ an, aclmiiliQiO, 









[u) Sup. 542. . , \- y ; ■ , 

though 
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though notvconclufivc, of all the fafts neceffary to be 
proved, to entitle the infured to recover upon thi po- 
\icy(a). . 

The averment of ihterejl in the infured may be either The averment of 
general or fpecial: Under a general averment of intereft ^^^^^ general or 
the plaintiflF may give in evidence any intereft he may fpeciai. 
have in the thing infured. But if the intereft be averred 
Ipecially, it muft be proved as ftated. The general aver- 
ment is, therefore, in moft cafes, to be preferred. Nor 
can I fee any neceffity for a fpecial averment, unlefs the 
queftion of intereft be the only matter in difpute be- 
tween the parties, and the plaintiff means to put this 
upon the record {b). 

The general averment is fufEcient, not only as to the But the general 
title or claim of the infured, but alfo as to the quantum g^-jcnt not only 
of intereft. In aflumpfit the plaintiff recovers damages ^* [°^ffo /j'to the 
according to the evidence, pro tanto ; and, therefore, if quantum of io- 
be aver intereft generally, in the entire thing infured j he 
(hall recover for the lofs nn proportion to the quantum of 
intereft he proves (c). 

If the infurance be made in the name of an agent, if the i^furance 

- r*-' 1-1 •L^'t.-i.- -.1 be in the name 

the action may be brought either in his name or in the of an a^ent, it 
name of the principal; and in either cafe it muft be J^r^^hofc^Sis!* 
averred that the policy was made in the name of the 
agent, as agent, fpr the ufe of the principal, who is » 
averred to have been interefted in the (hip or goods 
• ihfured, to the amount of' the fum infured, or thj:. value * 
irf the policy. : . 

In averring intereft in the infured, it is fufEcient to In averring tU 
^ihew it to have been in tliofe who had the property a^ "fliewfto 
the 'time of making the policy. — ^Therefore, where it was have been inthofc 
averred in the declaration, that P. Maingy and N. Maingy, perry at the time 

-V ' t»f making the 

- - infurance. 



(a) Per Lord Kenyon^ at N. P. Rodger s v. Maylor, fup. 544, PerchMrdy. 

—{b) Sec the cafe of Crawford v. Hunter, fup. ^Sf where the ^prafter** 

intereft was fpecially averred, probably to bring the queftion of Mick. 178^, % 

intereft^ which, in that cafe, was a mere queftion of law, to ^"^'^^^^^f^ 

an imnicdiatc decifion upon demurrer. — {c) R. Rifing v. £ur- ^ °* , 

netti ixiCi 

imtU, 
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mitilt zadattbe time of making tie policy, and alfo at the 
time of the lofs, were interefted in the goods mentioned in 
the policy ; and that the faid infurance was made for the 
faid P. M* and N, M., and for their account. In the 
courfe of the caufe it appeared that Mr. Le Mefurier had, 
iince the policy was efiefted, become a partner with 
P. M. and N. M.y and had taken a {hare of all the 
ftock, including the goods injured* Upon this it was urged 
on the part of the defendant, that the plaintiff (houki be 
nonfuited ; for as Mr. Li M. was interefted in the goods 
infured, the averment of intereft in the declaration was 
difproved.— But Mr. Juftice BuUer, who tried the caufe, 
faid, he thought the plaintiff ought pot to be nonfuited; 
fot that Mr. Le M* was not interefted at the time of 
making the policy ^ to which the averment of intereft re- 
lated, and the plaintiff brought the a£Uon for thofe wLa 
were interefted at the time. 

In this cafe it feems to have been taken for grasted, 
that if Mr. Le M. had been a part owner at the time 
the policy was effefled, the plaintiff muft have been 
nonfuited. Yet the following cafe fliews that, even in 
that cafe, the averment would be fufficiently fupported by 
the evidence* 
A cargo II pw -^ policy was effefted on a cargo of com by the 
chafed by ji. plaintiff, as agcut to Meffrs. Hyde and Hobis. — In the de« 

wbo parts witk ^ . ** , ^ 

aihareinSrto claration on thif policy. It was averred that Hyde and 
wardTinfurerit H^^^^ wcTC, at the timc of loading the faid com on 
oo bit own ac ^oard the faid fliip, and at the time of fubfcribing the 

count; W. may , • o 

aver intereft in policy, and alfo at the time of the lofs, interefted in the 
The faa of B.'t f^^d com, to tie amount of all the nwney injured iherm% 

Uie adventure, plaintiff, was made for the ufe, rifle, benefit, and account 
five the aver- of the faid Hyde and HMs. — Upon the trial before Lord 

Strlilit^^rft"' ^^^""y i^ appeared that after Hyde and HMs had pur- 
|n the entirety chafed thc com on their own account, they, thinkinc: 

•fthecargo. - . , , '- / , i 

the engagement might be too large for them, offtreo 

f IE!/''* ^7\, r sinother houfe a fliare in the corn, which was accepted : 

« rW. and P#/; rr » , rr t 

940^ Hyde and Hohhs having informed the plaintiff of thisj di- 

re&ed him to ieffe£i the infurance on the cargo^ Hyit 

and 
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and Hobbs paid for the cargo, and invoices "^Rrere xxizdc 
^ut to them. — ^It was obje£led, on the part of th« de- 
fendant^ that this eridence negatived the averment in 
the declaration, that the whole intereft was in Hyde and 
Hobbs. — Lord Eldon^ however, dsrefted a verdi£i for the 
plaintiff, with liberty to the defendant to move to enter 
a nonfuit.. — ^Upon that motion, the court were clearly of 
opinion that Hyde and Hobbs had an intereft in the en- 
tirety of the cargo, fufficient to fupport the averment in the 
declaration, notwithftanding other perfons had a beneficial 
intereft in part. 

It has been ho\Atti(a) that before the ftat. 19 G. II., Whether it ht, 
c 37, infurances without intereft were not illegal; and in^terfft*,VacIfc 
that, before that aft, it was unnecefiary to aver in- not prohibiten! 
tereft in the infured in any cafe, and coAfequently that -c. 37. 
ever fince that aft, it is not neceffary to aver intereft in 
any cafe not prohibited ,by it. 

Therefore, where commiffioners, appointed under the CommiiTionerc 
ftat. 35 G. m., c. 8, $ 21., were authorized to take into [^[eignSii^stmi 
their pofleiTion and care all Dtstch fliips and eflefts brought k»o^« f«»»«<i ^ 
into, or detained in the ports of Chreat Britain^ and to Jufurc ia 'their 
difpofe thereof according to fuch direftions as they might d'^arc ^^ '^^ 
receive from the privy council ; it was determined that own intereft. 
thefe commiffioners might infure, in their own names^ the 
fliips and effefts thus put under their care, while they 
were on their pafiage to this country ; and that a count 
dating the nature of their truft, and averring an intereft 
in them, as fuch commiffioners, was good.— In the fame 
cafe it was alfo determined, that a count averring that the 
{hips infured did not, at the time when the infurance 
was effcfted, belong to his Majefty or any of his ftAjeBs^ , 
was fikewife good, without any avcnnent of intereft (i). 

As' the faft of the lofs is often the principal matter in The tofs muft be 
difpute, it is neceffary to ftate the true caufe of it, with ari^^tr^^jThT 
reafonable certainty, that it may appear to be a lofs tmcMufc, wrf 
within the policy> and ^for which the defendant is liable; 



(fl) Sup. I03.~(*) R. Craufurd ^.HunUr^ 8 T. R. ij, 
fup. 85. 

Had 
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and alio, that he may have notice of the cafe which Ec 
is called upon to anfwer. — Therefore, if, in a decbn- 
tion upon a policy without intereft, the lofs Be averred 
to have been occafioned by a^fure, when, in fad, the 
fliip was releafed from the capture, and might have pro-^ 
ceeded on her voyage ; the infured cannot recover ; tor the 
ihip might have reached her deftined port, which wis 
the event infured.— Had it been a policy upon inter^j 
the infured might have abandoned, and then the aver- 
ment of a lofs by capture would have been good. > 
A (hip infured. Therefore where goods were infured on board the ihip 
Icretf, \%caq1^' Emafsuely at and from Falnimdh to Marfeilkst InUrefi or 
lured, b«t after- ^q intetefty Warranted a Dant/b fliip.— ^In declaring on this 
Ui ly in a coo- poHcy it was averred that, •* Whilft the fhip was pro- 
fhc vV4c ii^"* " ceeding in her voyage from Falmouth to MarfeUUsj and 
Cured ; but in- <« before flic could arrive at Marfeiltes^ (he was captured 

Aeadofthat, 1 « . , • <■ i i r- • 1 <i • - , ,r 

fails 00 a dif- ** by the Spamards ; and thereby the faid ihip, and alfo 
and U lort.^^The " ^^ goods and merchandizes on board her, were to- 
infured cannot <c tally loft to the plaintiffs." — ^Upou thc trial it appeared^ 

rtcover as for a % i n • 11 o-/?- i*% 

lofs by capture, that the Ihip was taken by a o/Kmjri& pnvateer and carried 
KuUfTxemp V ^^^ Ceutay where (he was condemned, but, upon appeal, 
yigne, 1 T. R. was afterwards releafed, and in a condition to purfue her 
"P- • voyage ; but inftead of proceeding to Marfallesy which 
(he might have done, (he fir ft failed to, Malaga to refit, 
and ftom thence (he went on a voyage to Bremen, and 
in that voyage was loft.— On the trial it was obje£bed, 
on the part bf the defendant, that the pladntifls could 
not recover upon this form of declaring, for a lofs by 
capture ; for though the veffel was captured^ yet havmg 
afterwards been reftored, (he might have reached her 
deftined port, in which cafe the underwriters would have 
been difcharged by the terms of the memorandum \ that 
if this had been a policy upon interefly the averment that 
the fliip was loft by capture would have been good; 
bccaufe, in that cafe, the infured might have abandoned: 
But tliis being a wager policy, and the event infured 
againft being the non-arrival of the fhip at Marfeilles^ thc 
infured could not abandon (a). — Mr. Juftice BuUery who 

(a) Vid, Fitzgerald v, Poky 5 Bro. Pari. Ca. 131. Sup. 504. 

tried 
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tried the c?iufe, being of this opinion, nonfuited the 
plaintiffs. — Upon a motion to fet afide this nonfuit, it 
was contended on the part of the plaintiffs, that the ob- 
jecSt of the voyage was defeated by the capture ; that 
the moment the voyage was defeated, the infurers be- 
came liable, and after that, it was immaterial what courfc 
the Ihip took.— rBut the court adopted the famie opinion, 
upon which Mr. Juftice Butler had nonfuited the plain- 
tiffs, and held that this could not be averred to be a lofs 
hj capture \ becaufe, after the capture, the fhip might 
ftill have proceeded to MarfeilleSy which was the event 
infured. 

So, if a mob of rioters board a (hip, for the purpofe 
of obliging the captain to fell a cargo of corn at an in- 
ferior price; and in confequence of this boarding, the 
fliip be ftranded, and a quantity of the corn loft : This 
is a lofs hy flrafidingy within the ufual memorandum, 
and, in an aftion on a policy on the corn, it muft be 
fo laid in the declaration ; nor could the infured recover 
in this-cafe, upon a count for a lofs by detention' of people \ 
becaufe this mob did not conftitute a people within the 
meaning of the policy : Neither could the infured recover 
for a lofs by pirates ; becaufe, this being a policy on corrty 
the infurer was liable for no partial lofs, unlefs it were a 
general average^ ' or the fliip were ftranded ; and this was 
not a general average, becaufe the whole adventure 
was never in* jeopardy ; for the perfons who took the 
com intended no injury to the ftiip, or any part of the 
cargo but the corn. 

The caufe of the lofs muft be ftated according to the 
truth of the cafe. The defendant has a right to infift 
upon this, in order that he may have an opportunity of 
demurring, or moving in arreft of judgment, if it be not 
fufficiently averred. If, therefore, a lofs happen in con- 
fequence of the captain's miftaking his courfe, and in 
the declaration it be alledged that it arofe from the perils 
' of the fea^ contrary luindsi and other misfortunes \ the plain- 
tiff cannot recover. 



^9Z 



If rioters board 
a (hfpand occa- 
(ion 7k Jlraruiingf 
the lofs cannot 
be recovered oa 
a count for de- 
tention of people p 
or for a lofs by 
pirates, but onljr 
upon a count for a 
lo(s by Jirandmg, 

Nfjhitt V. Jji/k- 
Ington^ 4 T. R. 
7^3. fup. 147, 
436. 



If a lofs happen 
in confequence 
of the captain's 
miftokcy this 
cannot be dccla« 
red upon, as far 
a lofs by the pe- 
liU otthe Tea. 



<i.q 



Thus: 



fur vane of 
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The captain ofa Thus : — In a Aectafatidli dn a policy onjfaves it was ftat^d, 
fatohlifc^rfe, — " Tha^ '>y tKc/«^/f s/'/A^>i AWi/TJiy nvinds, curre^s, 
whctcby a fcar<* <c ^,||/ ^^ misfortunes^ the voyage was fo much retarSeH, 

city of water en- ^ • , .< v -'T * i •M^ii' 

fuct, and a num- '< that a fufficient quantity of water aid not remain ibi; the 
are Uiniwn over- ** fupport of thcflavcs and other people on boardj WcT that 
boaixl to fave u ^ certain number of the flaves pert/lied for want ^vmtern* 
not fufficient to — ^Upon the trial it appeared that tl^e ihip, being OQimd 
cUrlrionthat'ty fiom Guinea to famaica, had miffed the iQ^d^,^ d^t 
eoHtr0fy tvinM, ^^ ^^^^ ^^^ rcduccd to CTcat diflrcfs for want of water : 
the Oiip was,rc. That the captain confulted with the crew, and^ it was 
{bvei-fKrlfhcd unantmoufly agreed upon, that fome pf the fl^v^^.ilioul^i 

be thrown overboardi in order to pr<ferve thc^ ^^%l ^4r^F' 

at the time this refolution was .{OTme^jJh^rg^r^^^fsd 

TfT?^ k!'ix ^^^ ^^^ day's full allowance of wjiter ^ tvq qua][|? per 

€. ili| V*rU%. man. The jury, upon thif evidence, fq^n^a v^rdfjEt^Qf^thc 

plaintiff, with 30 1. a^hea^ for eyery.fl^yc thrQ?»5» pjf.er- 
board. — The court, upon a motion>^ granted a nfiw,tri^f 
being of cpinion that the declapition md not.fta^,^e 
lofs according to the truth of the cafc^.—LqriAJ^^I^W 
faid, — <* This is a very uncommon cafe, and Aet<j^yes 
further confideratiop. There, i^ TOat ^weight ^ujitfe oh- 
je£lion, that the lofs is ftated in the declaration tp^have 
arifen from tlie perils of the fea^ and that the currents, 
ice. had made the (hip foul and leaky'. '14pw, doesit 
appear by the evidence that the Ihip war foul or^leji^ : 

lica 

The 

declaration docs not, in any 'mi±^of ft^^ifa^-^Si^ lofs 

which has been the occaCon pT/tfia 2femanJY^ and it 

_ _ 11 i;_ _^ -ji » •'*' • -'"r ^ '5i.''^aT 3T*)w 8D002 a-'^i . 

irfcrc tp overturn thr 

that th( 



would be very mifchievous if we, wire tp overtflfti tlus 




captain ; yet, if they are not liable m others Jthe^ature 
of the lof9 muft be ffatcd In die declar^on/ftartiic^^^ 
fendant may have an oporfunity of movrng m ^aracft of 
judgment, i/it'benotfufScientljTjAed^^^^ /Butlt wp^^^^ 
be impoffible for tlie defeifdanti in ^fts^ca^r to %o^'^ 
in ^rreft of judgment ; for ihe fads of tM cale,arpf6red, 
are different from thofe ftated ^itt^^'deda^ffonf^^hc 
point of law in arreft of judgrtient cannot be argued from 

the 
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the faAs dated on the record ; ahd the declaration in 
this cafe ftates the lofs to have happened by the perils 
bhhe fea." 

In ftating tiie caUfe of the lofs, the beft way is to al- But the lo's need 
Jedge it, as nearly as may be, in the words of the po- [},°c vc ^ wotd» 
licy : As if the lofs b« by barratry^ it ought regularly to ^^ '*»« policy. 
be dated to have been occafioned " by the barratry of 
*^ /Si? ma/ter and mariners. *^ But it will be fulScient if it 
be dated in viTords which import the fame thing. 

Thus, where it was alledged that, perfraudem et negli^ If the drclam* 
gefjttam magijlri^ navis pradiBa deprejfa et fuhmerfa fuit^ et Jj,^" \^ J^^^ »*^® 
4otalitur perdiia et amiffa fuit'y et nullius valoris devenit : — happened by 
It was objetted that thi$ was not within tlie meaning of neghgence ©^ ttic 
the word barratry, and that the allegation fliould have J^iTt'^ie^'a! 
been e5tprefs> that the fliip was loft by the barratry of ^»<*n ^^ iMrratry. 
the matter ; and that^ though barratry may import yr^/i</, i:„igkt v. Cam- 
ytt It does not import negleB. — But the court were una- ^'^^'^''I ^''i 
hinioufly of opinion that there was no occafion to ^ver the Str. 581, %, 
fa£l in the very words of the policy ; but if the faft al- 
ledged came within the meaning 6J the words^ it wa§ fiif- 
iicient. 

Where fahrage i« to be recovered it is not necedary to Where faivage is 
declare for falvage, eo nomine. It is fufficient to date ^ irfufficlcntlo 
the accident t)r iniury which occafioned that charire, ^^^^ '*»*^ '"i"'y 
vnthout dating fpecially the particular circumdances which lioncd »t. 
led to it- '. 

Thus : — The pWntiff declared, " that .the fliip Carey v. A7«^, 
•* Sprung a leak arid Junk in the riy^r, Whereby the goods ^^'^J*^^^* 
^* infured wcre-fpoiled:" — ^Theevidence w^s, thatfoipe of 
the goods were fpc^tled^ and fome faved \ and the quef- 
d#n was, whether the plaintiiT might give in evidence 
the cxpence oi falvage^ that not being particularly laid 
in the declaration as a breach of the policy.-^Lord Hard- 
wicke^ C. J. faid ; — " I think it may be given in evi- 
dence; for the infurance is againd all accidents. TTie 
accident laid in the declaration is, that the diip fimk in 
the fiver 1 if goes on and fays, that, by reafoiji thereof, 
the goods were fpoiled, which is the only fpecial da- 
. inage laid : Yet it is but the common cafe of a 4eclara- 

^ q a tioi> 
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tion that lays fpecial damage, when the plaintiflT may 
give evidence of any damage that is within the caufc 
of a£iion as laid ; and though it was objeded that fucb 
a breach of the policy ihould be laid, as that the in- 
furer may have notice to defend it ; it is fo in this cife, 
for they have laid the accident, which is fufEcienL'* * 
Only debt or The two infurdnce companies being corporations can 

oTSicpolicief '^^ ^^ *^ ^^* ^Y ^^^^ undcr their common feals. Their 
of the two iafu- policies of infurance, therefore, being^ under fifal, nd 

nncecompa- ^ • v 

Viet. aftion of ajfum^tt will lie upon them, but only debt or 

covenant. 
Thc6^.l,c.iS. By the ftat. 6 G. I. c. i8. $ 4., each of thcfc compa- 
Jrded^*n*^i2i" "^^^ *^ direfted to provide fuch a ftock of teady nioney 
«>«bf» as fliall be fufficicnt to anfwer all juft demands tipon 

their policies for any lofles that may happen, and to pay 
the fame from time to time, according to the tenor of 
their policies : * And in cafe of refufal, the infured may 

* bring his aflion of dibt^ or on the cafe {a)^ bill, fuit, or 
^ information for the money demanded, againft the cor- 

* poration refufing to pay as aforefaid, in any of his Ma- 
. * jefty's courts of record at Wefttnififter. — And in fuch 

* a£lion the plaintiff may declare, ** That the fame cor- 
** poration is indebted to him in the money fo demanded^ and 
•* have not paid the fame according to this a£f j'* and 
« thereupon the plaintiff or plaintiffs ftiall recover againft 
< the fame corporation double damages befides full coils 
' of fuit. 

This laft claufe abfurdly fubjefled thefe companies to 
double damages, befides cods, in adions which they 
• could not prevent or avoid, for want of a provifion in 
the aft to oblige the infured to make difcovery of his Idi 
before a£kipn brought. This being found to encourage 
&it8 for the fake of double damages was fpon repealed by 



(a) This ad muft have been drawn by fome perfan very 
Utile (killed in legal forms. An adion on the cqfe is here givca 
on their policies under feal\ and this Is followed by a form of 
declaring in debt. 

a claufe 
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a claulb in a fubfequerrt ftatute. Thefe corpojatious are 
now, therefore, only liable to pay their loffes in the fame 
xnaiajier as private underwriters [a). 

If the venae in the declaration be laid in a wrong The venue may 

, - be changed if 

county, the court, upon motion, will change it to the wrong laid, an-: 
county where the policy was maJe {b)y unlefs it be by ^^^^^ * ^ 
deed ; . in which cafe the court will not change the venue, 
without fome fpecial ground being laid to hiduce them 
to depart from the general rule fcj. 

If the infuied feek only to recover back his premium, The prcmiuni 
the proper form of ailion is indebitatus affum^tt^ fo? "^ed badc^n 
money had .?nd received by the defendant to the ufe ^" ^^*°" ^°*^ ^ 

' ^ ' money had and 

of tllC plaintiff, ' received. 



Se€l. 3. 

Of tloe Plea^ and bringing Money inio CourU 

THE moft ufual plea to an adlion on a policy of in*- In what cafts 
furance is the general iffue, non ajfum^tt^ which not is the proper 
only puts in ifiiie every faft alledged in the dcclara- P*"* 
Jtion, but alfo ehables the defendant to give in evidence 
any matter that goes to difaffirm the contract, or to 
difcharge the plaintiff's demand under itfdj. — ^If, there- 
fore, the defendant w'ould difpute the legality or die 
validity of the Jiiolicyi if he would deny the intcreft of 
the inftiffcrdi ariij flicw the policy to' have been a wager- 
ing o'n^j if he would prove that the infured has been 
guuty 01 ■ mifreprefentation, concealment, or any other 
fraud"; tliat the (hip was not fca-worthy 5 that the voyage 
infured Vas not die voyage intended'; that the fliip failed 



w wn 



[(a) Vid. ftat. 8 G. I, ch. 30, § 25.— (^y Am. 66, 2 Str, 
n8o, Say., Rep. 7, 2 T. R. 275.— (f) I T, R* 781.— 
y) Doug. 106, 7. Vid. £ul. N. P. I St. 

Q^q 3 on 



/ 
\ 



5^8 



Of- the Troceedingi . 



\mi\. 



XhnVer *^ gene- 
r^l iflb«> the dc« 
fendaot may 
Ihew non-per- 
formancc of a 
wrantjr. 



Or that the in« 
furance was 
double. 



on a different voyage from that dcfcribcd in the joKcy; 
that there had been a deviation ; that ih> lols. or at Jeaft 
not to the amount claimed by the plaintifi^ had lap- * 
pencd, — the general iffuc is the proper pica C^).r, 

Though the compliance with every iwrarranttyexpreffcd 
in tlie policy, or implied in the qontradj is an aijnnative 
which it is incumbent on the plaintiff to prove; yet, 
in anfwer to the general evidence by, which fuch com- 
pliance is often proved, the defendant may. under the 
general iffue, prove a non-compliance : As, that the 
Ihip did not fail with convoy \ that (he never obtained 
(ailing inftruQions, or had ui>nece£^rily guittfid the con- 
voy J that (he was enemy's property^ though warranted 
neutral ; tliat (lie had forfeited her neutrality. &c. 

So the defendant may fhew that it wa^ a doubly in- 
furance, and that the plaintiff had already ^ recovered to 
the amount of his intereft ^gainft the underwriters in 



(fl) Ifl the cafe of Czoram v. Sweetings (2 Sautt4f ^^s)i the 
defendant, to a declaration for a total lofs by th^ ^h^fs of 
the fea, pleaded that the iiiip arrived fafe ^ ** Afyue idct that 
** (he (hip, her tacMe» apparel^ and furniture, 'weit funk in t^te 
. y fea and lotf.'^ — Upon demurrer to i\dB f^iea, n^wai obje^cd 
that the traverfe being in the conjunfiivc;, if iffiie had been 
taken on it, add fo much as an anchor or cable bad been 
Taved, the defendant would have bccir entitled to a verdict, 
though every thm^ etfe bad' been loft. — Tbe comt gave judg- 
tnent for \hc p]»\titifl,^^ Saunders 9 who was coiinftl for the de- 
fendaaC; an4 pioba|lly drew the plen, concluded his report in 
miich difplc&fure at the judgment of the coon, who, he fay^ 
dccxiut without much conftderatiotif or well ynderjtandlng the 
cafe. ^ The plea was one of thofe artful expedients to gain 
unfair advantuge, in which the bar. In Saunders^ Wm^^ 
very fertiltf.' Special pleas inairumpfit are now quite ej^loded. 
The plea oinon affumpfi^ which puts in ifiue every maicrial al- 
legation in the declaration, and under which the defendant 
^a^'prote* whatever' fhews that, ex equo'd bono, the plaintiff 
has no right to recover, is now the only plea ever pleaded !n 
adtions oh policies of infurance, which are meant to (>e tried 
y^qn the mcrita-'oaly, '(/'..' / 



an 
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anpther policy^ to whom the defendant has ms^de con- 

tributiCHi (fl). 

' To enable the defendant to difcover whether there be By ftat. 19(7,11. 

>'\l"-\ ', i- 1 in c. 37.thcinfured 

a double infurance in any. cafei he may) under the ftat. muft difciofe 
ij^ G. II, c, 37, §6, caU upon the plaintiff to declare in jl^rir^dt 
-vrritlna, within I c days, what fums he has ififured in the whole, 
the whole, and now much he has borrowed on bot- 
tomry or refpondentia, for the voyage in queftion or any 
pait of it {6)*' — It IS a little Angular, however, that this 
aft provides no means of compelling the plaintiff to de- 
liver this declaration,^ nor any puniihment for delivering 
a falfe one. The court would, probably, after the ex- 
piration of the 15 days, ftay the proceedings till a fatis- 
faftory declaration were delivered. An aflion would, 
perhaps, lie at the fuit of the infurer again ft the infured, 
either for refufing to make fuch declaration, or for deli- 
vering a falfe one (r).' 

Where the queftion between the parties is, not whe- When the de- 
itherthe underwriters be liable to pay any. thing -to the plead a tender. 
infure4i but only bow r^uch they ihall pay, it will be ad- 
vifable for theili to tender, befdre any adiion brought^ 
Ch^ fum which, under all the circtimft^nces^ they con- 
ceive to be fully fufEcient to fatisfy every fair cl^im of 
'the inftjred. When fuch tender .h^s been made and 
rejeded, it may be pleaded, with non-affumpfit as tp 
the refidue of the plaintiff's demand. — THhe plaintiff, by 
his replication, may either deny the tender j or confefs it, 
and join iffue on the plea of non ajfunt^tt as to the refidue, 
and upon that iffue proceed to trial for further damages.— ^ 
When thte underwriter, in fuch caf?, has omitted to make a ^BrJwi^^iL 
lender before procefs has been fued out againft him, he to court. 
fhould brifigthemoney into court (d) . — Before the ftat. 1 9 OAI.^ 
c. 37., It would feem that this was not permitted in adliona 
on policies of infurance ; and yet, in affum^t, and covenant 
for the payment of money, and in deSt alfo, even where 
the plaintiff might have recovered lefs than the fum de-. 

(fl) Vid. fup. ch. 4, § 4.*— (^) Vid. fup. lai.— (^r) Vid,. 
Z Inft. 74, 104. F. N, B. i6i.-r(i/) Vid. fMp. ch. 16, i i. 

Q q 4 manded. 
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Whether alien 
enemy ought to 
be pie ided or 
given in evi- 
dence under the 
general i0ue. 



The two infu- 
r.ince companies 
niay,tfW^^/ipJead 
nil deli ty and to 
covenant) hoh in* 
frigit rt«t>#«- 
tionem ; and the 
jury may give 
the whole, or 
fqch part of the 
Turn infured as, 
thephnntiff is 
entitled to. re- 
cover. 



mnnded) this pradice had been allowed long beibre {a). 
But now the above aft (§ 7.) provides^ « that in debt, 

* covenant) or any other aftion on any policy of infu- 
^ rancC) the defendant may bring into court any fum or 

* fums of money \ and if tlie plaintiiF ihali refufe to ac- 

* cept the fame, with cofts to be taxed, in full difcharge 
^ of fuch aftion ; and ihall afterwards proceed to trial, 

* and the jury ftiall not aflcfs damages exceeding the mo- 
< ney brought into court ; the plaintiff fliall pay the de- 
^ fendant in fuch aftion, the cofts to be taxed/ 

It has been already ihewn that no aftion can be main- 
tained on any policy of infurance on the property of an 
alien enemy ^ either at his^ own fuit, or on his behalf [b). 
If, therefore, an aftion on a policy be meant to be de- 
fended on that ground, it may be fpecially pleaded in 
bar, being matter of law which does not go to the ^t 
of the aftion, but only to the difcharge of it {c). — From 
the report of the judgment, delivered by Lord Kenyon in 
the cafe of Brandon v. Nejbitty it would feem that, in his 
lord(hip's opinion, this is merely a temporary difability, 
which only lafts to the end of the war. This is un<juef- 
tionably true, when the infurance has been effefted' be- 
fore the commencement of the war; becaufe the con- 
traft would then be clearly legal, and the remedy only 
fufpcndcd. But whether this would be the cafe, if tliccoa- 
traft were made during the war, is not quite fo clear [d). 

As to the two infurance companies, though the claufe 
of the ftat. 6 G. I. c. 13. § 4. which gave doubk da- 
mages againft them, was repealed by the ftat. & G, I. 
c. 30. J 25. ; yet the form of the policy remained, and 
it was ftill neceffary to fue them either in debt or co- 
venant; from whence this inconvenience arofe, that 



{a) 5 Mod. 212, I P'ettt. 356, 2 Sail, 596, 7. i Lord Ray* 
^55^ — (^) Vid. fup. cb. 2, § i. — (c) In the cafe of Bran" 
don V. Ne/bittt 6 T, R. 23, fup. 36. it was pleaded; but la 
Brijlow V. Towers y 6 T. R. 35, fup. 37. the defendant 
pleaded the general Iflue, and the fa^l Mras found by the fpc- 
cialvefdidk — (^) Vid. fup.dik i. § i. 

thcfc 
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thefe companies, when fued, were obliged to plead fpe* 
cially (a) ; becaufe the general ifluc, non efl faBuniy only 
puts in illue the exiftence of the inftrument upon which 
the plaintifF declares (^) . The confequence muft have 
been, that the parties were often entangled in the in- 
tricacies of pleading; and even when an ifTue was at 
length joined, it frequently happened that the whole me- 
rits could not come in queftion, and the jury were obliged 
to find a verdi£): for the whole fum infurcd, thoi;^h in juftice 
only a fmall part of it was due. This drove the defendants 
to feek relief in courts of equity, when the matter in ques- 
tion might as well have been determined at once by 
the jury, in like manner as in the cafe of private infu- 
rers {c) . — ^To remedy this inconvenience, the flat. 1 1 G. I. 
ch. 30. § 43. provides, — • That in all aflions of debt 
^ againft either of the faid corporations, upon any po- 

* licies of infurance under theit common fcal> it (hall be 

* lawful for them to plead generally that they owed nothing 

* to the plaintiff in fuch aftion ; and in aftions of co- 
« vcnant upon fuch policies, to plead generally, that thej 

* have nst broke the covenants in fuch policy contained, or 

* any of them. And if iflue be joined thereupon, it fliall 
« be lawful for the jury, if they fee caufe, to find a 

* verdift for the plaintiff, and to give fuch part only of 
^ the fum demanded^ if in debt, or fo much damages, 



(^z) If the form of declaring mentioned in the flat. 6 G« L 
c. 18. § 4^ (which does not mention or even refer to the policy), 
had been adopted in ad^ions againft thefe companies, the in- 
conveniences here enumerated might have been avoided ; be- 
caufe, to fuch a declaration the defendant might have pleaded 
nil debet, and upon that plea the parties might have gone to 
trial upon the merits, whatever thofe merits might have been, 
m like manner as upon the general iffuc in an aftion- of ^m^/ 
upon a common policy. But, unfortunately, plaintiffs were 
not compelled by the flatute to adopt the form of declaration 
tlierein given ; and they, or at leaft their attornies, were too 
much intercilcd to purfuc a different courfe. — {b) 5 Co. 1 19. 
— [c) Vid. recital to the flat. 11 G> I. c. 30. ^43. 

' if 
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* if in covenant| as it ihall appear to them, upqa the 
< evidence^ fuch plaintiff ought in juftice to have/' 



« * 



0/ the ConfoUdation Rule^ 

9 

The Btcemty of ^^ ^*v< already fecn that the underwriters on icoirif 
confoiidatingac- j^q^ policies onlv bind thcmfelves feverallxj that is,' each 
9f infurance. for the ampunt of his own fubfcription, and not jointly ; 

becaufe it wotJd be impbflible to find any nu^iber of 
underwriters ^o would be willing to bind themfelves for 
pach other, as they mull do if tlic contra^ wexcjoifU^'j 
and, indeed, fince the eftabliihment of the infi^an^e coif)- 
panies, fuch a policy would be void^ by the ftat. 6 Gj .L 
c. 18 (a). Hence the infured, even it he we^ fo dif- 
pofed, cannot bring a joint a£li6n againit all the^ un- 
derwriters on ^ common policy, but'mu^l feek his re- 
medy by a feparate a£lion againit each. ''This^'t^pughit 
neceflarily refults from the form of the contradi was a 
fubje£t of complaint fo long ago as the time of Queen 
EHzaletb {b) ; and it cannot be denied that it ^n^t^ed die 
infured, if his demand were diiputed or delayed, to pro- 
ceed to trial In all the a£lions, however iinall his de- 
mand might be againit each underwriter, and thus lub- 
jcft each to the entire cofts of an aftion.^ Ttey tnere- 
foge often' found it to be die' wiler'polic^ir'xather to 
fubmlt to an unjuft demand, than fubjeft * themfelves to 
This was for- fuch hcavy charges. Sometimes, indeed, they fought re- 
courts of equity, lief in courts of equity, which, granted injjupftions to 

ilay the proceedings In all tKe adjions but pne, the 
' defendants in the reft undertaking to pay, according 
' to their fubfcriptiohs, 1f the plaintiff fliould recover In 
'that one. 



{a) Sup. 41. — {h) Vid. the preamble to ftat. 43 ERz. c. ih 

c - --'^ this 
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This being found to be very inconvenient, and lltde Fir!latteij>ptt6 

- ^ ^ /- ^t-* ^1- rr ' %► ' '■ i « cio this in 4 court 

ieis expenuve than the oppremve proceeding againf f: ©f 1^^, , 

wrhich the underwriters fought r,eljef, ^n attempt w^§ at 

length made by Mr. Serjeant Eyres^ in jie year 173I1 

in a cafe vhere 28 a£lions had- been brought pn a policy, 

to flay the proceedings., in all but one, the defendant^ 

in the reft entering into a rule of cpurt that thofe caufe^ 

Oiould abide thjC event of that on^. But the plaintiff 

jrefufing to give up his advantage and.confent. to.f^ch a 

rule, the court declared they could do nothing in it {a). . , 

•—It ha.s been fajd (4) that " Mr. Jviftice Denifon inti- 

matedy that if the plaintiff perfifted, againfl: his own 

♦ • • • * * 

intereft, in his right to try all the caufe^, the court had 

the power of granting imparlances in all but one, till 

there ihould be an opportunity of trying that. one aflion j 

that Lord Man^eld then ftated the great advantage 

refulting to each party by confenting to, the application 

which was niade ; and added that, if the plaintiiF con- 

fented tp fu^ch a rule, the defendant fliould undertake 

not to , file any bi^ m equity for delay, nor to brin^ any 

writ' of error, and ihould produce alf book^ an^ papers 

' thai v^ere liiaterial to the point |n iiTue \ and that this rule 

was' afterwards, cohifenjied ^xy bv the plaintiff^" — Ijt is v^ot 

precilely ftate4 when, ^^ upon what pccafion,^ this paffed. 

Yrom. ffie noanncr in' wnich it is introduced, it would ' 

e^nri a§ if it had paffed in the above cafe of — y. Glover^ 

^lit. nejUier Mjr, Juftice Denifon, or. Lord M^nsJkU 

was fi judge till many year^ ^ftep that. cafe. It is 

extremely probable that after Lord Mansfield ame 

to prefide in the court of King's Bench, hiQ »iid Mn 

Juftice Dent/on did, upon fonie occaiion, e^prefs fenr 

timents fimllar to thofe afcribed to them ; becaufe it is 

well known that Lord Mansfield^ f6on after his coming 

into .that court, firft eftabliihed the confolidation rule, 

and fettled the praftice upon it in its prefent form. It 

is Angular, however, that Sir James BurroijOy who ha$ 



(j) Vid. — ~ ▼. Glover^ Hil. 5 Gf. 11;^ a Barnard^. lOJ* 
ir-(^ J Pari intiod. p. 50. 

Tct)ortcc| 
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reported the dccifions of the copirt of Kiag*$ Bench 

for many years after Lord Mattsfidd catne to pnfidc 

there, has publHhed no report of the caife in which fo 

important an akeration of the practice firft took place. 

Theiutureuf Bc thxs as It may, it i« no^ the conftant practice, 

Jfrms"'^ whiih* "^^^^^ * number of adions arc brought upon the fame 

it \s iiiiwiiy policy, to confolidate them by a rule •f court, which 

rcftrains the plaintiff from proceeding to trial in more 
than one, and binds the defendants in all the others to 
abide the event of that one. But this is done upon 
condition that the defendant fliall not file any bill in 
equity, or bring any writ of error, for delay, 
ftturuai admif* But befide diefe, the court, upon a proper ground 
^"*' being made by the plaintiiF, v4H impofe any other terms 

upon the defendants, which, under all the circumftances, 
appear reafonable : As, that diey {hall produce at the 
trial, nil books, papers, &c. in their ciiftody, material to 
the point in ifTue ; that the defendant in die a£tion to 
be -tried (hall admit his fubicriptiosi to the poMcy, the 
Intereft of the iufured, the lofs, 'or any odu3r fad, 
upon which the queftion intended to be tried does 
not turn, or w4iich is not meant 'to be ierioully diluted* 
But the court ^411 not imp6fc amy terms on tbe de* 
fendant out of the ordinary cdurfe, without his ♦<x>nfent, 
which, however, a defendant, who only means to litigalie 
fairly and honourably, will never refufc, when it i^ only 
to fave the trouble and expence of proving ,£adls which 
are- not difpmted. On the other hand, the court, in coa- 
lideration of thefe unufual conceflions, will impofe any 
^bafoniAAe 'counteT«.term6 on the . plaimid^ wtu^h ihe'de-' 
fendant may have to ^propofe* » .^.^ » m- .• - 

It is never made It 4s HO -pait of the confoUdation r«k.it}iat the .plain* 
Tb^t'rhfpS* tiff ftaU bc at iibartf to. try the other ca^e&tf avrpleafe. 
may try the o- Such-'ci liberty^ wouUL defeat the. end ^opofed hy th^ 
piea(b!" ^* * ^ confolidation ^mle ^. and) theB<fow». if itb^ plamtii'^ will 

110^ tkihfeiii <6 Ihe Yule^ without iUta^ t tesm/r ^o^utit . wfli 
grant imparlances in all the caufes but one till he con- 
fents {a). \^ 

{a) Per Cur. :^rown v. Newnbum, E. ijt;.'!!!. B. Si MS, 

Thus 
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» ' 

.Thus has a pra£):ic€y which was often attended with Benefits refult- 
aruinous confequenoes fo the one party or the other, at Iuf«.*^°™ 
length, by the wifdoxn of the judges, been converted in- 
^o an tStOtvaX means of obtaining fubfiantial juftice for 
Isoth, at a /moderate expence, in cafes where the obfti-* 
xiacy or diihonefty of plaintiffs might, before this regiir 
lation took place, have rendered that almoft impoflible. 
— ^On the one hand, the court may flay the plaintiff 's 
proceedings for any length of time, if, through perverfe- 
nefs or the cunning of his iHibetal advifers, he refufe his 
confent to confolidate the aftions upon proper terms. If, 
on the other, the defendants will not accede to fuch 
terms, the court, to punifli them, may permit all the 
anions to proceed. 

But though, by the rule, the defendants undertake to All the defend-* 
be bound by a verdift in the aftion whrch is to be tried \ by the verdi£t in 
yeit, thi§ muft be underftood to mean fuch a verdift as the caufc tried ; 

, . . - but that ought 

oilght to ftand, as a final determination of the caufe. to be a fatisfac- 
It is eertainly very beneficial to the parties that there '^^^ '*"^' 
ihould bt but ona trial for all the underwriters on the 
policy 5 but then that trial ihould be a fatisfa£tory one («). 
And therefore, if the plaintiff obtain a verdift ; but the 
defendant apply for and-obtaia a hew trial, the other 
defendants, (hall not be -obliged to pay their money till 
the ultimate decifion of the caufe in favour of the plain- 
tiff (^). And in cafes of mfuranfce, therefore, the counts 
.Ihould, in general^ be lefs ftrift^ and fomctimes grant 
new trials upon If^fs decifivc grounds, than in other 
cafes.' . • 

By the terms of the confolidation rule> the defendants Ifanattnmcy 
are bound gertfral/y not to bring any writ.cf error 'y the error, though f^ 
meaning of which is, that, after a fair trial, asid ivh- JJ> ^^1^' 
ftantial juftice has been d6ne, no writ of errot fhaU 4>q breach of the 
brought, though manifeft error appear on the face q^ ^ '" 
the record. For even dien, the writ of erro? being 
againft the juftice of thfe cafe, the court will hold the 



(a) Per Lord MmsfielJ, l BL 464.— (3) R. Hod^on v. 
Rtchardfon^ 3 Bur, J 47 7. 

party 
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p^rif ftnSdj to the terms of the rule by which the plain- 
tiff has been prevented from proceeding in the ordinary 
com-fe of law. If, (herefore^ under fuch circumftances, 
the defendant's attorney bring a writ of error, the court 
will grant an attachment againft him for his contempt in. 
Tuch a breach of the rule (tf)^ 



SeS:. 5^ 
Of the triaL 

Proof of the IF the parties proceed to trial upon the genieral ifiue^ 

plaintiff *s cafe, ^^jch moft frequently happens, the plaintiff, as has 

been already obferved, muft, as tn all other cafes, begin 
by proving every material allegation contained in his de- 
claration. — If any of the faAs of ike cafe, 'in either 
fide, have been agreed to be* •admitted, thefe^adiniffions 
are reduced into writing and figned by the aftpriiies on 
' hoth fides, and being read, they fnpply the plaee^ of adual 
proof* 
^ mi r ''^ ^^ litigation upon commercial fiibjeSi; and p^- 
mutual admif- - tlctilallrly in matters of ififtiraiKey k is highly^proper^ ^J 
fivav. '^ hmt cafes abfolutely neceffary, tfaat-the patties ihouid 

' ifiutuaily admit every faA that ift not padoit ctot bitk- 
rioufly di%«ted. In order that the tale may be^t^iipun 
its true merits wi A as iittk expence, v^ication^-iirdeli^ 
as poffible. Cemmerdal liberality and pmfiefiip^ faD- 
nour 'both equally require that thift'fpeci!es:>al[}«ftndaur 
^ • (ho<ald be carried as far as the feir and'juftxpoeteofip^'of 

•the patties wHl admit. Nodiing tan mofe: oooduc^ to 
''%h0 ^tfds oF juftice, nothing can more exadi l3ie-2laCioAaI 
' i^ra€]!tr,'t>r proxYiote the true intetefts of ec^i&n^^ than 
5^ Ttich'tfttttfttakttniccfiions. ^' 1:.^:.:::^:: 

^ •" -Thfe WFes<of evidenceare, in gencrtil,''tftte^ft»c *in 
•* tr!i^ IrpM policies of infurance as in other cafittw-iflfere 
•^ inr^-bhV^ tw<y cafes to be found In our boofc»ti]^ points 
of evWchce which may be thought jieculiaV ttflidUi^cc. 
"* 'H ^^• — -^ * ■ • • - .-- . _/ .ViT,]^ II- - 

!,> ^. t.:.Qf^ ti.eimJmvlEJte, iH.Bt.iu 






J 
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The firft is a very fhor't note, in which it is 'faid to liav^ I" e«»«w' *« 

J. lie iiiiL *o ; ^ J Xi *' •' ^' v^ r • underwriter can- 

been determined that,, in an acnoa on a' poUcy of m- not be a wimefi 

furance, any who have infured upon the J^me llyp can'- ^"^^"jcy^*''" "" 

not be witneffes.— Mr, Juftice 5f/fer, from whofe book 

the above note is cited,, in delivering his judgment in th^ y,«,E. n An^, 
foUowing cafe of BenU. !Stf;&^r, fays, that Tie tobkgreat pains, ^*'- ^: ^' **3- 
but without fuccefs, to get the real ftatement of that 
cafe, thinking that it might have been determined on its 
own particular circumftancts. ' « However,'* fays he, 
« in confequence of that determination, judges at nift 
prlushx^t frequently tejetfted underwriters as witneffes* 
J^qr is,,it extraordinary, that at nift prius they ftiould^havc 
been guided by," the bnly cafe upon the fubjeft, without 
x^xychp;aipifi?dorfjintqtheground^of it;.'' . . 

:'ln the otlier cafe, which was folemnly determined But if the broker 
j^ipon great. iConfid^rationi one ^o^u^den, the broker who ^^^^^^ fubfcrihe 
/b^M^iefiefted the pplicj, w^s^prpiuped as a witnefe on '^^^^^'^^^ 
behalf <rf:thp^ciefen4ant. .It appeared that 5<9W^/i bad writers have fub- 
foibfeiibe^ t^e fanae.pVify».ipwdiately after the other ^"y be" wit-* 
underwriters i that an aftion was then depending agaUift ''^XZ'^^u!^^ 
him>fbr th^ f^mc Jofs.i «nd th^t h^ iu»4 the other under- they rcieafc him 
, wri^CTd hiidifi^d a IriUia cqwUy tgs^infti^ infured for Jut" n f^^'ciils, 
is^Momt^k in otder.tahrttvmd ,di€. |,oKcy--^It was ob- ^J^,"fpV^^^^^^^ 

jcStfdi Ottlltepart': ofi th«iljdiilil|tift,y^h|^t;he WI3 H6t a againll him, ind, 

:campetF»ti ydl«cfe forj ttl^ vde&ndant. 'Unp»:.t)ils die ^^iinnclj^^^^^ 
v^cfcijdamoprodttc^d^.a^afe vo Bmdfffi>i9}l *?maiids ^^^^^^^^^^^ 

for [ a«y :cotttqbtttion of coftsi both in. hw Jtnd iniquity) aad covcry. 
. .dtoi»fb^of'l^lC'^ili» equity were tendered tqi.tie.|a^- jp,J7^.,, 
: tifei'liiritkcpttmiida:t»king to fdiCipife : their > W4,\ - j»Aich 3 T. ^. 17. 
:theiplaj«tife(Wttfed.rrnTh^^^itnefft^ X^^rd 

?.i^^6»a«tv«<ki|n4cthi%iaue^ ^)cfoj^^r$}«: SW^t 

' erf P^S«'ftift^?¥4bupPQ:^rby\ ^^S«:g?tionf^4t.W!h^^ 
determined that, under the ciT<^fimi^^^f^ijJ^(^^ry^$ 
.na^|(^eM^t fjXfi)^Snfor..jhe,.|^ .^t his 

.tlflfeiMPi?^ftB4i-^r^.lJ^^^ .thowght^flpj, .a|,Jic 

}..A aAftH as broker, he could n pt afierwardSi bv fu b> 

fcribing the poljcj^^ qr Jby;yiny,otbgr. a^ qf his own, dc- 

privc ' 
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Jttivc either party of his teftimony. — ^Mr. Jufticc Bullcr 
was of opinion, that if the witnefs was competent ta 
anfwer any quedion, he ought not to have been rcjecled 
generally \ and that, on the principk of necef&ty alone, 
he ought to have been received ^ as he might be the only 
perfon whof froxn the nature of the thing, could fpcak 
to a reprefentation, for inftance, made by himfelf to the 
underwriters. 

This cafe aflbrds a fufficient proof, that brokers and 
others, who zOi as agents, either for the infured or the in- 
furers, ought never to be underwriters (^i). 

The evidence generally adduced on the part* of the 
^aintiff is reducible to the following heads } 



I 

2 

3 
4 



Proof of the contra^ ) 
— — payment of the premium ; 
I the intereft of the infured ; 

— — - the performance of warranties ; 
' ' ■ the lofs. 



I. Proof of the Contrad* 

3 

■ 

Tt)« policy bckig The lirft Aep on die part of the phintiff k ta pcote 

^tf e^d^*^ ^ contfaft, which is done by pfoducing tlie pdiey and 

ofth«contr»ai f f^v mg Ac defendant's fubfcfiption to it* This, if 

cvidence'caA be tfaece be HO Tariance, is conchifive evidence oi ^ con- 

teceived t« viry ^g^ ttaLtU ID the declaration j and no fividence jcan be 

stoetved of any parol ftipulation or aEgrteme«t to ^itcr, 

matHi, or qualify it. 
A parol afree. Thus, where an infurance was made << Ffofft ArAangel 
riflLwas to begin ** ^ Lof^fom ;^' md at a trial at bar, the defendant en- 
Iferem fr^B? that *'*^'''*"^ to ict up a parol agreement, madrf^ before Ac 
infcrted in the fiibforiptiofi, that the adveuturc (hottld Only b^n 4rom 
IS^'^eived" n ^ ^omtT t'^-lt was objeded, that unlefi} fuch ngvecutosnt 
evi dence. ^ ^^ jjj ^initing, it fliaH be taken that the policy fpeaks 

Kmnety.Kni^ktm . • , , ,. H* r- 

iyy Skin. 454. ' 

(a) Vid. iof, aop. 

the 
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the minds of the parties; and to fuffer policies to be 
defeated by agreements not in writing, wo^ld be to leffen 
their credit, and render them of no value. — Lord C. J. 
JPemberton feid, tliat policies were facred things ; 'and that 
ja merchant fhould no more be allowed to go from what 
lie had fubfcribed in them, than he that fubfcribes a bill 
of exchange, payable at fuch a day, fhall be allowed to 
fay that it was agreed to be ^ upon a condition, 8cc. when 
the bill may have been negociated : For though neither 
of them is a fpeciaky, yet diey are of great credit, and 
much for the fupport, convenience, and advantage of 
trade.— rThe jury, however, found Contrary to the di- 
Te£lion of the court. But this verdift was fet afide ; 
and upon another trial at bar, the next term, there was 
a X&C&& for the plaintiff, according to the direction of 
the court. 

Witncflfes m?iy be examined, however, to prove an witneffcsmay 
ufagSy as explanatory of a claufe in a policy ; but their e'^^y^na'to'f'^f'' 
cpi^jton (fits meaning is not admiffible evidence {a), Quef- cjaufc in the po- 
tions of conftruflrion are qucftions of law, which the l^pfniomlrtnot 
judges only are competent to determine ; and the opi- J^n^iffi^'^c- 
nion of no. other perfon, whatever may be his ability ufage of trade 
ar experiieiice, can ever be looked upon as of autho- ^^^'^*"'=°*^*^ 
rity in o^r courts, or received in evidence before a jury. 

With reaped to ufage^ it is a fort of natural law, Hoirfirthe 
formei out trf our habits, our interefts, and the uni- Su^ht to'be rc- 
Terfail confent of mankind. In all maritime affairs, Hf s^^"****^* 
is regarded as the farcft interpreter of the law. There 
Ae maxun. Optima tjt legum interpres cohfuetudo^ par- 
ticularly applies. In qucftions of infurance, eftablifhed 
ufages muft in all cafes be adhered to j and in doubt- 
ful cafes, they are the fafeft guide we can follow. I£ 
the ufage of trade in any inftance be not fufficiently 
known or wghtly underftood, it is advifable t6 confuJt 
the moft experienced mcrchants.-r-Still, however, the 
po#er of ufage i» not to dcfttx>y the law. Ufdge is to 



"•r- 
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{n) Per Lord Manffisldj in Lyons v. ErUge^ Doug. 5x2. Vid. 
alfo ii^d Miui^Ws judgment in Carter v. Boehm^ fup. ^7. 

hi U 
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be confulted only where, t|ic law is doi^btj^^^ Yfbc^ 
* the law IS clear, it' muft prevaU. /ITb^JUw^^^^ .per- 
manent j^ h\SL ufagi^s fpmctiiaes cl^i^gfj ,a;^:^9ften 
drfappear with the. circumllances . whu^h gav^^jthpn 
birth. . , . ,^ ::ri/iv. 

Aowthe proea* Policies are often fubfcribed by aii agent ;i9,4|i(5;f^o^ 
proved where pf the underwriter^ and in ftridnefs| th/e .p^9c^i;fl^9n:pr 
fubfcribed by an autjhority of the agent, thus to fubfcribe fo^t l^vprio- 
agent in the .cipal, ought to be proved. Few:defen4a;|ii% j^i^^fV^fr, 
^bci^L would ever think of availing themfelve^^yf tke^ ^^^J>i 

fuch proof in an a&ion which ought jQiever tOiJ^ ^e^.hut 
upon fome point fairly difputable*. An inibmce;,, ^^w- 
ever, occurs where the attempt was mad<^. . ,,, j, . 
lfealiv,Erumg, ~' In an a£tion on a policy, the broker wa^ icaUed.to 
p. ep. f. py^^g ^g fubfcription. He faid tliat the .defeip^ant'S 
"name had been fublcribed hj ont HuUhins i he did POt 
know by what authority, but that Hutchins was in the 
conftant habit of fubfcribing policies in the defendant's 
name, and had done feveral foir him atiff Ibroothers to 
his knowledge. — It was objefted that Hutchins might 
have done this by a power of attorney, Whi^li ^inight 
hate been limited, or for a particular puf^fe ; a^d^thdtt- 
forc fliould have been fhewn, that it niiglit iippfcki' that 
Hutchins vms properly authorifed. — ^Biit Lbi^JCfA^Sii/ over- 
ruled the objeftion, being of opinion that th^iAshPHk- 
chins held him otit to the world as properly trttUibifft^ ^ and 
his having fubfcribed feveral pollctes in tHe 'defeififatftt's 
name, was fuiEcient evidence of ^thtititutlfofrit]^ tifthar^e 
^the defendant: That if-ffofcAmi^^^ai'oiafS^it^Sukr 
^gentfor die defendant, it lay on liiiti *to'^!H^?t5%t 
tbe-plairitiff/- '••' -• ^i". -i .i-^-^^^--^^' 



\.,' : V ,:• 'Un"^ " 



' ' - ^3. Fmf cf Pajfitmi tf thePre)^iiml ' 

Pni#f of the po- ^wy^j^glicyncoQ^ns ?^.clgiifc by which ^ imder* 
Jb?piym'^/of ^^ nirtiten co?^efs :thmtfelve8.to hate been.:pudt by^Mic in- 
the picmium. il^^ |ht odnftd^adon for th^ ifitfuraicri ;lltaf fte.* r^e 
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'of 16 m\it\i per cent.'y and tlie policy being proved, i» 
therefor^ evidence of the premium's haviiig been paid. 
' Policies arc, in genetal, effected bV the intervention 
of brokers, between wnbm and the underwriters opeh 
accounts are ufually k^pt, in which the brokers make ^ 

th'cftifclves "debtors for all premiiims, and take credit for 
all lofes which they are authorifed 'to receivd from the 
underwriters ; and thefe accounts are fettled'and adjufted 
^t fhited periods. In general, therefoire, the underwriter 
lobks'to the broker only for his premium. It often, iri- 
tleed, 'happens that the underwriter knows not who thd 
?tifure3 \i\ and as he gives the Infured a receipt for tlid 
premium upoii the faiie of the policy, it muft be fup* 
pdfeS that, 'having thus difcKarged him, if the premiuni 
be left unpaid^ He glv'^s credit only to the broker, and 
^'ft'ohi liini only' carl he recover it (^). 



v.* 



J " i / 



: 3. Pro^fif the tnter^ eftbe Infured. 



^ The,n.extthiu^ to be proved is th^ inUrefi q{ thci.iq. flow tbe intereft 
fiir^d.(^).. This maybe done by any documents ^hich ft^U be pioved, 
are py^^encc of, the property .whicb.; the iiifuxed haa in 
the^Ovip.ojf gQods infured, and of the va)ue.of that pro- 
p^rty,^ XU^b as bills, of fak, biUs^. of .lading, in voices j 
and .p«opf Jjbiat, the, goods were on board (r), bills of 
c^f^]rgfs» ,pf the ,out<^t, cuftam4ioufe cle^xzm^ &c-i 
.an4ii^x>jj 4^^ci^npy WitWs fpeciea^ x)f proof may be fup- 
^||€;^^yi parol evid^ce. So, if the infured Jioseat&rcifed 
^^s^f .Q;^erlliiB, \i(y fdiro^ing the loadixig, &c» of die ihjp^ 
it has been holden that proof of the payment ii^ the people 
employed, was fuiEcient proof of iiitereft in theihip (rf)» 

The rules of evidence in fuch cafes, where no fraud is 
fufpefted^i are, not yery rigidly adhered ,tQ :— ^Therefore- 



•'fOt(f^j VW.i^fup: -263.— f>^ As to wh^t (hall amdiint^ to atx ' 
.bforabUti iaiertftt vid. fup. ch. 4, pafltei."— '(/:) Ptr LWd' 

:^i^mf H^M4^^r^ "^ ^f^^i »^ N. P. £^: N. P.'i^<Jp. »7S- 
fup. 350.— (^) Per Lord Kenyout at N. P. Ornery v. R^trt, 

£jp. N. P, Rep. 209f fup. 5 ji. 
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A bill of parcels whcTC an aftion was brought upon a pplkj of infvrance 

with the vcn- ^ , fri**/Tf»i- 

dor's receipt for on a cargo of goods purchaied at Fit$rjburgh ; the plain- 
Sbrmdu"ai&- tiff, in Older to prove his intcreft, produced a bill (f par- 
cient proof of ' ^els from thc vendor 2X PeterJburgBy with his receipt to 
' it, and proved his hand-writing. The defendant obje£ied 

MMfffi V. S9thm, ^^^ ^jg ^^g ^^ evidence againft the underwriters ; But 

% Str, 11*7. . o 

Lord C. J. Lefj who tried the canfe, held it to be fuffi- 

cient evidence of the plaintifTs intereil. 
ITpoii a general . In the fecond fe£lion of this chapter (n) it ha» been 
tcreftThTinfuled ^^"^ ^^ i" ■*« declaration the intcreft may be averred 
■nay prove any either generally or fpecially; and that, undec a general 
e?that ii cicem- averment of intereft, Ae infured may prove any fpecies 
cd infurabie, in Qf intcreft he may have in the (hip ot ffoods inftired. It 

way sliquot fart .^ ' ' m. ^ 

•f the thing in- is alfo there (hewn that it is unnecdflary to ftate the 

quantum of the intereft in the declaration ; for as^ thc 

plaintiff in affumpfit recovers according to the evidence 

pro tantOf he may under a general averntent of ihtcreft 

in the entire thing infured, prove an intereft in any aSquoi 

party and recover damages for the lofs in proportion to 

iuch part. 

Vpon a vahed If thc policy be an epen one, the real value ^f die 

^c^ft^ *tV°'^ plaintiff's intcreft muft be proved : If iebtra nfa/aedttncy 

prove /omr in- it has been holden that the infured needa' only to l^rore 

**"*• fomt intcreft, to take the cafe out of the ftat* ^9'*. IL 

c. 37 ; becaufe the underwriter, by fub&ribing the pd&ej^ 

has admitted the value there ftated^ and ifinore' were 

required, the agreed valuation would fignify notMng (*)• 

fet tht value in And yet the value in the policy is only to be tyieai as 

the policy is on- -^^ r^^^^ evidence of the amount of the intertft of th# 

ly prima jacte * •/ 

evidence, and infured. For though this value is admitted by the in- 

JBay be difputcd. , * . • 1 /- . 

^urer ; yet, as he admits it upon the mere reprcfentatioa 
of the infured, if he find it to be fallacious^ and that At 
fpecified value was fi£titious, and only a cover for a 
Vager, it cannot be fuppofed that he is fo far concluded 
.by his admifBon, as not to be at liberty to difpute the 
value, and fliew by evidence, that it was meant as a 
mere evafion of the aft (f). . 

* ' " ■ ■! ■ ■ ! ' " ■ ' i ■ ■ .11. .. !■.■■ ai -I I I 'l ■» I ■*- 

(a) Sup. 589. — {B) Per Lord Mansfield^ in Lewis v, Ruchr^ 

2 Bur. 1171, fup. 53J.— ^) Vid, fyp. Ijf^* 
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In aa aftion upon a policy on goodsy the plaintitF can- Upon a policy 

. . . ., r J T' 1. J c c ' on goo^/j, the 

not give in evidence a refpondenUa bondy as proof oi m- piaipciff cannot 

ter^in the goods upon which the money was borrowed, ^e^*Jij [f ^'d"" 

though they were of greater value than the fum infured ; evidence in 

becaufe bottoniry and rcfpondentia intcrefts are always ^^^^ « Mi«r« . 

iiifure4 asftichf and there is no inftancc of an infurancc 

on refpoQikntia under the denomination of goods («).•—• 

W^ere money has been lent on rcfpondentia on Eaft India i" ^^ Ifdi* 

in ^ -rr ' r • t t * Voyages the 

voyages, the ftat. 19 G. II, c. 37, § 5, conliders the /tnjtr on bot- 
borrower as having a right to infure only for the fur- ScU'oniy' 
plus value erf" the goods, above the money borrowed j ^nf""^ t'^« f^ni 
and the lender as having a right to infure for the fum borrower, tijc 
lent. If either were to infure for more, it would be a ^"'^pi" value 
wager (i). 

But the ufage of a particular trade may fah£iion a But the ufagc of 
departure from this rule. — As where the captain of an tion a departure 
JEqfi ladiaman made an infurahce on " goodsy fpecie and ^f®"* ^^^ "'^* 
*< jfffi^^^ on board j he was permitted, in an aftion on 
his policy, to give in evidence of his intereft, money . . 

which ie had laid out in the courfe of the voyage, and for • 
which he charged rcfpondentia intereft (r). 
., 4l: would feem, however, that, upoiia policy ohgood*. AnintereUiri 

* * . ■ ' goods may be 

geaeuaUy,* the infured may be permitted to give in evi- , proved by a 
4f|Q^.o£ his intereft, a mortgage or other fpecial lien (d). ^^cr^t'SchUieM. 
• > -Jn^anrafti(M upon a policy on bottomry or refponden- Evidence of the 
H^iecsaoAts; evid^nee of the execution of the bottomry tot^mryo/ref- 
.t>iiT2tftaiidenti» b6nd, and. of the intereft of the obligor pondt^mia bond, 

* ® andof themtc- 

i»in Ac*ifaip'ot goods, is fufficient proof of intereft in the ,rcft of the obii- 
iaftitedi and in'fuch citfe, the obligor himfelf is a com- ^pl'/n^ttrft 
]>Q|^»lit.witnefs tp ptove his own intereft in tlie (hip or inthc cbiigce; 

, -.,,, J, /%. and t^c obligor 

• fOW en which he botrowed the money {e). ^himfeif may 

prove his OWB 

r' . " " '. '. : : : ^ .intereft. 

• 

{a) R. Glovfr t* BJad, 5 Bur, 139*4, i BL 399, 405, 422. 
, flip. 223. — (if) Ptr Lord Mansfieldf :f. c. 3 Bur, 1400.— 
(c) Vid. Gregory v. Chrifiie, fup, 94.<r*( J) Semb. Gtover v. 
tiaci, I BL 4*3, fup. 22^. — (tf} Vid, i Bi, $g6. 
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4* Pr0of of Compliance with Warranties. 

TiietniUiaf Ercry pi^tter^ averment in the dcclaraticHi muft b^T 

^mrmative, and provciL Onc of t^ic moft material avenn^ts- is- that 
o/finnttoiy, of the truth of fuch affirmative warranties, aiftd.'^:p^^ 
fcTftriar'illd"* formaBCC of fuch executory .ones, as arc coi^ined Ixk 4ibc 
lie^/ proved, policy ; fuch as that the ihip or goods inijucd Miere ]^u-t 

tral property y that the ihip failed within the tStie Umked 
by the policy j thjit ihe departed with convoy } thatib^wa^ 
of the force warranted; that (he wasn^^mned with th^ ftipu^ 
lated complement of men, Sec — ^This averment o^jcomplif* 
anc^ wi(h tl^e exprefs wananties cont^ed.in the policy 
inuft be flridly and literaUy proved \ for th^ic wan:2um^) 
)>eing in nature of conditions precedent^ ^ comp^iaace^ 
with them i^ ?n effentia^ part of the pla^ti^^ title ^^/Uid a . 
non-compliance ^th any warra,nty contained in the po? 
•licv, to whatever caufe this may l^ impu^Jilej depfrives, . 
the infured of all claim ^q the in^^xmitj- o^^ant to.^e ,. 
fccurcd to hjm by the cpntraft, . ? . -.j j U 

Proof oT ncu- In ^e cafe of a warranty that th^ thing inA)i^ isj^^mf: 
^^ f f^f*"y • property^ it is ufual at the tri^l tp give g^era) eyiflence of ythe • • 
. tn)th of that warranty \ and leave it to the 4€£eiKlant to fair ,. 
(if y itj or prove a breach pr forfeiture of j|. T^ e^detnce 
adduced by th& defendant! for this purpofe, is ufually i» . 
fentcnce of condemnatipa as prize l>y pne pf the belli-. 
gerent powers, either qn the ground of th^ tJ^iHg i^-"'^ 
fured having originally bejsn enemy's property, pr becauf&- 
the (hip, byfome mifcondufl, had forfeited herneutra- >!< 
trality. Copies of the feutence ai^d of the other pro^ 
eeedings In the court of adnufa|ty, properly authenticated, > 
are always deemed fufficient evidence of die biOt of QGOn 
4emnation^ and of the grounds upon which it prp-r 
^cedpd(<i), ^ 






■*«»r 



{a) yid.fup, cji. 8. §4,n. a, where it has been yery fuBy 
ft^yvii, in what cafes the fefitcnce of a foreign court of admiralty 
<hall have valicJity in our courts, and be deemed conclufiveevi- 
0eope to falfify this warranty. C9ijfuU alfo the other feaion* of 
flip fhapter 01^ warranties. 
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Thfe' a*cfciderit or misfortune which was the caufe of The true wufe 
the IblS' mufti as we hare already feen {a), be aiftmaiy jJ^ftSfir* 
' and ciSc^idtljr fet forth in the declaration, m order that thedechratiwi. 
the ihftirer may have notice of the cafe againft which he 
is to pr^paifi his defence." 

T6^^harge! the infiirer, the lofs* muft appear to have ^^*'^*I""^ 
happened ^during the cbhtihuahce of the rifk; and cafes Have happened 
have ^t^iieiitly occurred in which this was the principal al5liafce*o/ihc 
queftiott. What Ihall be the commencement and dura- ''*• 
tion '6f the-rilk' has been already fiilly treated [t) j and 
little'ttfeed bei atlded^hcre upon this fubjeft. Suffice it to in'thecafe of a 
fay, ffi^ iiithe cafe of a^//, if (he be infured from a J^*' 
place, tt SwiH ht fuiEci^nt to prove that flie weighed an* 
chor, '^ Wdke ground, in order to fail oii the voyage in- 
fured^- "If the Infurainee be rff^zwrfyr^iw a place, the rilk 
comrh^ncfes'frohrtT the time of fubfcribing the policy, if ^ 
the fhip be at home; or from the firft n|bment of her^ ' 
arriv'al"^'the Jjtaec fpccified, if that be in a diftaht part ' ' .. 

of thi^ ' wbHd'.-^'rf Ihe rifk on the (hip be from tlie loading '"^^ 
the geodi'dh bbard^ then proof that any part of the cargo * 
has betti iBlijpped, wiU be criderice of the conunenccment 

of thfe'riffi: > : ^ ' 

If Ait' infiCiranc^ "be ' on ^oods, the underwritei: may, inthecifc«f 
if he think propet, call on the infured to prove that they ^*'*^' 
were- put in tift. This riiay be done by the teftimony * 
either cvf the perft)tts who Ihipped them, or of thSfe who 
received theiih onboard the fhip mentioned in the policy. 
But th^'beft evidetKe of this is the bill of lading, which, 
if iondfde'm^jicy i$ in all countries considered as an aii- '^ 
thentic document, and conclufive evidence of the (quan-^ 
tity and fpecies of goods laden on board; becauft^ th^ '^ 
captain, who muft exhibit it on his arrival at the port of , 
deftination, is interefted that it {hall.not include ^ore in it ^ 
than he has on boar4 to deliver.— -It is^ as Falin juftly • 

obferves, the true and fpecific proof of the lo^dingn i&n4 ' ' 

. . ■ ■ ' • - 

(a) Sup. 591.— (i) Sup* 161. 
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not only evidence, as between the captain ^^nd.tlie mer- 
chant, but alfo againft infurers and all others (a]«^*11ic 
underwriter may, however, impeach the bill ,p^ \^4if^ 
on the ground of fraud or collufion. But the .ij^foed 
cannot allcdgc any thing in contradiction to it» 

The Icfs may be proved by the parol teftimony ol^the 
mafter, officers, and crew of the fhip, or byj-a^^iy-othcr 
legal. evidence that can be adduced for that pi^pc^eip-L . * 
A protcft i» iK)t But the following cafe will flicw that t^ ^pietrftrof- 
titl^eHbn'who ^^ Captain, fo long as he is living, is in no^^afe ^^^ce. 
ixMde it i» Uving. on the onc fidc or the other > the only ufe that^UM^j^^i^dc 

of it is to contradidl his tcftimony, if he variief i&olsiiit. 
The broker's An iiifurancc broker applied to an underwiit^tr^eiipay- 

unricrwritcr, mcnt of a lofs, produciug the different. papers rela^^^B to 
^*r? °ciat[n^'*ro ^^ fubjccl, and, among the reft, the proteft £^g^,hj 
the lufs, on dc- the captain. The under wj iter told, him h^^ h^-d.l^ted 

mcnt,*w»irnoi ^"^0 the papers, and as. there was a point in jjbi^syf^ej^ he 
makeiicvidcnce would not pay the lofs. — In an a£lion on the 4>olicy^ it 

•gainttthcm- / / r / ', r , ' ^ '^7^ ' 

furcd. was contended on the part of tjie defendant, , faat thjf jpiro- 

Senat v. poritTy ^^^ ^'^^ niadc eyidcncc by the plaintiff, as. a S9fi^^ ^^' 
7T. R. 138. livered by his agent to the defendant, . containii^g a^^ac- 

count of the lofs on which he reiled his cla^m^^and 

therefore, that it amounted to a declaration made by, the 

plaintiff to the defendant of the fa£ls on which h^^re- 

quired payment. — ^Lord Kenyotty who. tried the caulc;^ be- 

I iiig clearly of opinion that the proteft was not admjffiblc 

t evidence, the plaintiff obtained a verdid.^— On a motion 

^ for a new trial, the court were clearly of opinion that 

the proted, of itfelf, could not be evidence ; and its 
having been in the broker's hands, and fliewn by him to 
the defendant, on an application for payment, would ne 
more render it evidence, than a bill in equity could be 
made evidence. againft the plaintiff, becaufe it&<;0Qtent8. 
muft have been Qiewn to. the defendant. 
If a lofs by cap- The lofs muft appear to have arifisn from the very caufc 
thc^piaintiff Mil- allcdgcd in the declaration, and no other. If, therefore, a 

not prove a lofs ^^ - • • 

by pcrili of the ""^ ^^ 

^•*' {a) P^^Ifn, t. I, p. 604. Vid. Poihier, h. t. n. 144. Emeri^» 

t. I, p. 3 14. ^^ 

^ ', . /% -A. :\i.-.i .>5 ''^' . - ^- " left 
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lofs be allcdg'ed m the declaration to have been occafioned 
by cupturty liie plaintiff cannot, under fuch an averment, 
-prove a loft by perils of thefia^ or by any other canfe than 
captare {d). 

So, if there be two counts in the declaration, one for if a mob boaM 
?i Itrfs by detenfim if people^ the other for a lofs by pirates^ \^^ o^'ftorT*^ 
-the plaintiff cannot, on either of thcfe counts, give in whereby goods 
evidence that a mob of rioters had boarded the (hip, in is. a iof$ by 
order* to compel the captain to fell a cargo of com at an norby'li^rr/L 
inferior price ; and that in confequence of this boarding, offeopie, or by 
tke (hip was ftranded and a quantity of com loft. This 
could only be given in evidence upon a lofs hy branding {h), 

•Though it is a maxim in law that fraud fhall never be Proof tbatthc 
prdTumed, but muft be ftriftly proved ; and it is a rule, guilty of baira- 
founded on that maxim, that in queflions of infurance, JJfthoutflKwInr* 
he who charges barratry, muft fubftantiate it by conclu- negatively, that 
"fivcevidence (c) ^ yet it has been determined that proof owner, &c. 
'of Ae captain's having carried the fliip out of the regular 
courfe of the voyage, for fraudulent purpofes of his own, 
is, primifacity fufficient to entitle the plaintiff to recover 
as for a Jofe by barratry \ without (hewing negatively, that 
he was not the owner, or that this was not done with the 
owner's confent {d). 

No evidence can be given of any lofs unlefs it be the No lofs is within 
immcdkte confequence of fome peril infured acrainft. the policy ,which 

* . * On not an imme*' 

That Vhith is only a remote confequence of fuch peril diatc confe- 

is not within the policy. If this rule were not adhered o"thrperii8*!n! 

to, it would be impoffible to draw the line, and the in- fu*«dagaJn^- 
quhy into the remote confcqtwmces of an accident or mif- 
fortune would be infinite. 

« Thus, where an infurance was made on a fhip in the ' i„ ^ ^y^^ q„ 

flirve trade, ** At a\id from Briftol to the coaft of Africa^ ^*y^«> there it 

'''Adurmg her ftay and trade there, and from thence to her againft mortality 

"•port or ports of difchargc in the Weji Indies." There |'„^,rri^;,?„"i 

■ .— _-_^ arc killed, others 

die of their 
[a) Vid. KuUn Kemp t. Vigney I T. R. 304, fup; 106.— wounds received 

(*) R. Nejbk^. Lufiington, I T. R. 783. fup. 436.-(0 Bara- |,",h*e'?,X'Z'io 
tarte crimen numquam eft pTdTdmendum, fed concludentiifime others by fwal- ' 
probandum. Cafa^glst dtfc. j,ci.-(ky; difc. iz^, n. 99. Vid. .^^^'"S falt- 

Emmg. torn, i, p. yjt>^^) §h.£Up nr. ifcuifer, 4 T. R. 33, jump ovcibwrd: 
rup,r457. 

was 
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The inf .r*r it ^iras ^ mscAW^Mwi ott tfic poticf ;* tt ^afefc'^wjrai i2J 

::ordrd!';n the "^^ l»»^ Amng-Ac ^ii^e, (*K)«i^ 
muMny ; 'but cc natoral death excepted)^ ^indtief fo'^s?)! icK wS^^SStf 
X^UrdtUi « by-mtfwiy, tmkfs the fame amcmlit tA Ib^K'^V^*.^. ^ 
other c;iu(ei, u ^e eommitBd upoftdK fiift cofioi fine^iki&ilj^m^ti'^' 

ihougn the rf- *^ * * , 

moi4t:oaic- « caigo^ iFahiiiig .ftegroes fo ioft «tc "2$ &JM'4le9l&^^«^bi 
r«i"S! ° NeV. an a£tion opon dib policy, the d^taWftd Sj«i* for^*fe f aiic 
therUhean- ^f a .number of Azfct M it nu0tifn.'^-^rkt^^e^6kcc-ti 

fverablc for the x % 

diminution in the Captain was that he had (hipped 22j'^rin^1Iavt^6ft 

X^xUA^^ board: Tliat on the ijd of Mafy Ul6tk he f^d fr&m 

tion manifefted thecoaft of Africa^ an inforredionxtt^s fittem^^ i^'That 

by the mutin y. ^^ ^men feized him on the c|uarter^d<^k^ sttid.Mie^I^ 
jonti V Sckmotf, ^^^ jjjjj^ oYcrboard ^ buthe /ira« reAJued *¥ thc-fefct^ : ' 

at N. 1 • Tun. ' ' . 

Vac. n%s, That the Mromen, and ibme men, threir dieitifeiv^ ^^i^ - 
1 T. R. 130, n. ^^ hatchway, and were nuich bfOifed ;' fttiU l*'tticte'^d' ^ 

a wamwi died of thetf bniifca, aftd fretti -ttttlhciteft^i • 
That.onthc^3d©f A%, there wus a gencrsd fefiih^i-' ^ ^ 
tion, "and the crew weiJc from immiitent necfeffity;*^bbfigfeS " 
to fite upon the flaves, and attadc thcmVit!h'w%^p6Wi' 
That feveral flavea took to the (hip's fides, and hilH^'doWtt 
in the watee, by the chains and ropis'^ fome fbr^B6\if a'" 
quarter of an hour : That fcveral were killed' bjp^flHiig, ' ' 
feveral wounded, ibreral died from fwriloSltrh^g falt^ wateii,^ ^ 
or of their wounds, or from bniifes^ ;(bmc*frttt4i' ch^gtlH'*' " 
at their difappointmem ;• fome' froin abftiiiithcev'f6me 
from fluxes and ferersv in-aBto the amou^of ^5t^,:^Who^' 
died during the voyage.— The Uttdcrwriterft had paid fw 
19, who were jcithcr kittsd during the mtitiAy, 'tif:Jdieft irf ' 
iheir wounds which amounted to 15 ^fer iinf. FIdSr the ' ^ 
plaintiff' it ^ was contended ^ti^oilgh therefl did "tii^t ' 
^ aftuaUyrdie-^in the jnutinyv Of of any \i^und^ received' ' 
kt th^ijiimej. yet, .Jia.diey had, vaU died in ecnfifuihice^^^i 
the nyjj^ny, :|fee,undetwritej:^ were KaUe. Another^n^' ^ 
fequent!al2^j($,waA», thaOhe ciscunlftaiMe cf themuimy ' 
had fo leflened the vgl^^iQ^ thft feves^jixt ithe.;eftimation > • 
. ..pfjth5j)^|ei^;;thitJ;^^yvwere foJdfcnifL.ra.headlefs-" 
than ij^^y "^^^ ^]>ei3fpfe:juiv£r £ctclaffd.*4^I|ord>4Sfe(if» '^^ 
^jfoW, ^whiV/trijNMbct/caufc^iaidv-fc^^ i^jtiBflj-thefiutldcr- ' ' 
wi:lte^:nf^iai|f]i!eGri}le;ftr the lo|S(infoth4^marhft^ ^r^ ' ' 



..::}">'. 
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»rice of j^:^!!pia,t4^ a remc^. igoni^ueiKe,. and .tiot^^withni 
my pexjliofifTed agaiinft by tb^ ppficy, Thequeftion for 
he j)ifyj5fUl..Uer wbctier,ai?y of thofe, who died by any 
)ther. £imAn$^ except the b^mgfired upon, or incdnfe* ' 
^\ien^ 4^. th^ wounds ai\d- bruife^ wiiich -they rcedvcd' ^ . 
luri]igf|hpL^(tF^ggle> are^widrix) the xncsmii^ of l^poticfy 
utrhichvinfune^^^gaiRft damage by mutiBy; It i^vcrjp deaf 
tiiat t^qf^; >^Q «re)re .killed by the ibring) ^r died in coa* 
fequence- o£ ptbeiir bvuifes- duiing the' mmtkay, are within : 
the polipy.^'the oth^ complicated C2^ muft 4>e left ita 
the jury*- Iji^vk,- clearly> thpfe ino/ wkhin die fdf^cj^ . 
who^ being bajQSLod i^ their, at^^mpts* in de£pair,.diofe a^ 
jaoAer^ijAf^i^yvhY fdftingi brdied through defpcmdencyw 
That ^^t a^o^of^icy by<;iyit)tiny5 but thereiFerfe^ for. 
it is by^;f^|^€^^f a;j!l[iitttnyi*^The great clafe are fnch 
as ref:gi^ed <^qif ^hurt by. the mutiny^ but not mortal/i 
and d^^^fte^n^ar^ from other cai^es; as tbdfe w£q 
f3valloi;^iq(^(alt-?j^r^ jumped ^wer-board, &c.— This i» 
the grea^ poinJU^r^Xhe j'ury fpund^'-^that all who. W5crc 
killed,. ^^^^d^ o£ .their woimds or. bruifeaj whieh they 
receiiqe^^^iA.t)u^ mutiny, though accompanied widb oth^sr 
caufe^j^^we^Cvto be paid;fqr; But, that all m4k) had died ^ 
by fwallowing^ fak i>vat^>.or leaping into the fed, or han^ 
ing up9f}^^.,the{ii4f£^of. ;(he' fhipj "vy^ithout being otherwife 
bruifedi^gr died of chagrin^ .wtareNOOt to be paid for. 

So,, -.where, the iihip Fh was infyrcd from . Exeter to Afliip is driven 
Lpndgfif aga^nit ea^tdre pnly ; and the ihip on her voya^ tiei^ on an ene- 

Vas 4??v<?i^ >y:^ g^ of wind on the coaft of France, JSSecapmreS!* 
a;id thc^f.qaptured l^y.the ^enemy. — In mi a£lxon on the' TH^iiisaiof* 
policy it was co^tendpd on the part of the defendant, by t^e perKs'of 
that this jjras^a lofs bythe perils of thefea, aadnotby ^^^ f^^- 
capture. ]^ Lor4 Kenyon, wh9> tried, dae caule, held that GVata v. E/mjIiff 
this was iilirnly a lofs by capture ; for had the ihip been a^,^' ^' ^'"^^ 
driven on -aiiy^ other coaft than tbfit of ati enemy^ (he* ' 
Tould have been in perfe£]t iafety. The jury, under this ' 
d^redien, fottid a verdi^ for the plaintiff. 
But she plaintiff may give in evid^noe any Ws or- Sut the plaintiff 

damage which is an inu&ediate eonfequence ofth^ acd- dk%c^anV?ofti*'" 
Aent pr,4»jury aJtedged in the decfcuralion»*-<As whcte **^^*Jfj^^**y 
it wa&2 ayerredsj in,thfi:4cclaratieiii that the ihlp fprung thecau£e4ir 
|^k3]^^;M|;l fupk ii)i the river, whei^by the goods were 

fpoiled J 
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led^d in the fpoiM : AsA ikit evicfencc wa^ diat maiif ' dT tW goodt 
arp^S^^^^^^ ^•t^c fpoUe4,.b«t feme werc&yetL Tic quc(^ioiiw«, 
faiy^gc xvhcn whether the ■^MUtiff mifi^ht ctyc. in evidence tlie es^m 

Ihe |of« IS a- ' o o -. ^ r^ 

\ertcd^o hai-c ^j& A«tf «^ tliMigh fiot parftculail^ ftated in the dedaratsm, 
t'bi'^nitfng of ** * huctok of thc' poKcy. — haiA Hardwidce faW,:— « I 
the fl>»p. tbiak they may ijive • it idievidence 5 for Ac infnraiice is 

Car^^y v. A'>>f , afgBiift all acodcnts. The accideat laid in ^e declara- 
Ca. wrap. //-n/. lign ia, dnrt Ac fliip funk in Ae rbrer: it goca-bii and 

iay6» that by veafett ditreof -dve godds- were^'fpoiled. Tim 

it .the only ipedal daniage laid : Yet it is bat Ae' corii- 

mon €«fein ai deciatraftion thstt lays fpetial damuge> wHere 

the pfadntiffmay gore in evUence any damage diat is 

'wdthui hit caufe of a£lioR as hid: It iRras obje£t^d that 

fitch a breach of the policy ihould be laid that'tbem- 

fitter may have notioe to defend it. Nowit is fe in' this 

eafe, for they have laid the accident, which is fufficient 

notice, becaufe fome dantage muft have haPppe'ned.^ 

The iof« muft be * 'The kfs muft appear not only to have prccccdcid from 

medTate okJ"* *^ ^^^ ^^^^ allcdgcd in- the declaration, biit^alfo to 

quenceofthe be a dircft and immediate confequence of .the accident 

canea e ge . ,)^f^ ^i5forttiiieitvhich Kas happened to the very iSitig in- 

find. Therefore an expence which is incurred in con- 
fequence ^ the 'accident or vnisfdrttihe ftated 'lii the je- 
danrtidn, - but which is not Incurred ' in repairing the 
•dataage occrftocd by it, canftot be given in* evicTcnct 
as part of the !6fs within thc meaning of i3ie policy. 
Waget and pro- ThvB, wheie a (hip w»8 in&tted, " At an^ from Im- 

viAons expended • , «» -.,, « ^ . • 

during a repair ^'OOn to NewcaJtU and MarfmlfiFy and from thence t« 
tn^'ziX^^' **^dwi fTjtf-Attrf/V/."— The ftip, ih diftrels, tore awajr 
within a policy for Minorca, where it being fouAd neceflary to repair her, 
*"* ^ '^' ih^ was unav^dably detained there a crafiderab^ tme. 
F/f/#Airrv.Ae/ir, . -*The infuted brought an a£tion on the policy, to re- 
Eaft.i769,iV4 <5Av^r 'the artraordfaiary -wtfgw- hnd provifi&m expended 
i*- * *iring' this 'detention. -i.But Lor^ ^nftsfieVt, »wIm) tried 

- thei catife^ - MhEUB - of opinion ikM ftkih a ilbns(^ cindd 
-H^ver be aiowcd as a chatg* iijgft&rft iltit'^^^tk on- 

^f^rjb^ ;>^'»ii*'ia veriia: w^ ftecMlti^iy'liif^A ^idth 

Uponap^^icy^ -^^>i«^'jW&et«^to<iitfitt»«de t^rfti «ate ^'M^^M^gMfj 



. -» 



having meat wi4ijt)^4 jvea^^> a^ being inj gveat dkiteli^ "of recover for 
the crew ^hreateficd tot4ket^c.cc>mniandfraoa'thc:maft«r, fions or demur- 
unlefs he would .m^e for ihe.firil pout. Thc-maftcr S^^'^^^J'^i^'e. 
bore away for Ferol to xej^^ix tb^ fiiip;, bijkt bytbc time pa»r> anddMen- 
the repairs wer^ :6iii(he4^ th^ crew defeirtcd hor. He teign power. 
then got another crew,, and at Ac moskent he. ^oaa^^oing jt^^^^y -p^u 
to failj, ^ Spawftf governor flopped him, aodadFterde- at.N. p. after 
taininghim,37 days, difcharged him, smdhe pri)e€cdiod 54. '^ ' 
on his voyage^ ^ndat length arnved at Dgmimque.'-^&iEi 
a£kion was brought on the policy to recover the lofs in- 
curred by tvagffy proviponsy and denutrragef during the 
fhip's detention at Ferol* — On the pajrt of the under- 
writ^r9 it was .coj^ended that the. freighl, asd i^ the 
fhipj) is liable for this, lofs, and that the charge of de- 
murrage cQuld not be ailowed i^pon this, policy.— rMt. 
Juftice Buller^ who tried the cauf^, was; of this opinion, 
and pqnfuited the jp^aintifF. 

'So, where 2Ljbip wa3 infured, «,At and from JLondom Thcinfurediip- 
<^ to Jifrica,, during her ftay and trade ther^, and to her X^f/^^'^Jnuot 
« port oi difchargje in the JFefi Jndks*''» — ^Tlie fliip on recover the ex- 
her voyage from ^y^rica with a cargo of ilaves to. her port ^ provifionstc- 
of difcharge in the . IFi/I Indies, touched at Barbadmes for ^^f^'^lt^^^Jnder 
the purpofp of watiering, where flic was detained a- C0<i- an embargo. 
Cderable time by an embargo, which , had been before j^oi,ertfo7l. 
laid by the commander in chief on all (hips at that ifland. i^"^^* i T. R. 
The captain applied for leave to depart, and being re- 
fufed^ he failed without leave, but was puf fued by a floop 
of war, and afte^ a flight engagement, brought back, and 
the crew diftributed among; the men of war. The em- 
bargo continued from the i8th of Decemb^y till the :17th 
of January, The fmall pox broke out among the flaves 
on the 22d of January. In confequcnce of all this,, and 
for want of mariners to navigate the ihipi flie was . de- 
tained at Barbadoes above two months. after .the embaTg<^ 
was tal^n off. She then failed to Jamaifay her jJace 
of difcharge. — An aftion was bi-o^ght on the policy to 
recover the amount of the ^AdXtioaaX. wages.^td pr^vifions 
occafioned by the fhip's detention under thci ,emt>9?go. 
Mr. Juftice -Bvi^r^ lyho. tried theJca^ii^,;Wa^'^Qf opinion • 
that thi^, policy, being ^upon the body^p^5tte'fhip,iand . , 

^ the; average I0& thereoHi esdufiye of the charge for wages 

and 
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flBd^pibrifieni, being kis fi^xnj^ percent:^ tiic^^in^ wis 
tioiffiuiod.^-4Jpoii^ ^ -motiM t» fet aA^ ■ tM^'^iioiiM, 
kwau- contended <^ the ))an of -tfae'JsS&nfifit-jiJn;;?, 
tlttt tbis 4oft, being -^ occafioned bf tl^ efi^fgo^'fer 
nviiich the infnred might hcvt absmdMeilf * aMI'reeovtfed 
as for a todd ]o&» he-^might reco^r a ^p^jftiiPleli^to 
the amount of ^ damage a£b]ally f«rfl^fed{2?}; gdd 
fecondiyy that this was a loi^ occafioned ^^ didinTiv^f 
of the mafter^ by his lefiftance to hiwfiil a^iyrifjvt-B^t 
the court detennined that the plaintiff hjkd' no ri^to 
YQcoter on either ground. — Lord Monoid faid,<£*^ Th^e 
is no authority to fliew that^ on this policy^' tie lilikM 
can recover for fuch a'kis \ hut it is cofhtta^ to^^e'tbtf- 
ftant pra6Hoe. On a policy On^^^h^ feiter's-'^i^s, 
or proTtiiofis, are never allowed iti f<Atl^^^rdfuili<^l. 
The infurance is on tlfc body of die'Xftip, ilodtl^j ^, 
.Jumiture \ not on the Voyage vor xrewv^i^£s& ftpis-lal- 
mitted that no damage was dOffe itt? ite^'^ibi^y ff il!lk> 
or furniture ( and therefore I thinly ^Kteqdfa-^i^^^ 
right, and that the plaintiff* ought not-ldf i^iM^T^^^^x. 
Juftice Bulkr faid ;*-«< If &e (hip \siih h6i$^ cl^^g(F^ 
oonfequence of an injui^ which ffie 'hid itfttfR^ bTa 
ftorm^ though the underwriters -imift hiftfe*1HI^^**gfe(l 
the damage \ yet the infiired- could' ifot ^m? cldbiicd 
die amount of wages or pro^ifions," cluriiig Ifhfe mie Tpcnt 
in repairing. Thi court only look io'^ht'/uFfe^^mOter of 
the infurance. Here the fliip was fdfe i' kn'S: the'^agcs 
and provifions ate no part of the "^IhinginnTred.^^' 
Yet a fti^'s pre- Yct, in thc followixig cafe, wRidi Is n<it ^^^Sy'recdti- 
Sir/.'/";/ cilcablc wfth the three foregoing cafe^, irt^^s tlic'^6^^^^^^^^ 
thejhip, and are ^f ^^ cDurt'that a Ihio's prdvifion^ are* ^tofejfeci'by tKc 

proteded by the i i . • • la '' arr '/ i)'>V'"" "^ 

policy. policy, even when landed* on a Bank'SauI during a re- 

p'air i and -that- they w>erc' to be cdn(ia'^reil''al' a'^^tfr/j/* 
tiepp. ^■' ^•' - - -•-- ''- ''-' i '''' * 3^^^^^-^'^' 

A fiiip's provi- • ' An inftiraiTcc* ' Was ^nia'de' <W a 'V6i^a ^fp f an^j'^tn tfie 

Sh'r'i^^dH ^f^'^1 '^rordiV-i^On^the taV«tV;'«a^S^^^^^ a*JiiSluni&i)ii, 

on a iu«^.6W, '<*^^artffl^ry,'ahd-/^^^^^^^^ 

lumed by fi°e ^ ■tKis'*pdity, it ap'peafed tliat wiilei:TSfe uilp^was lying of 

*** (^i) Vld. Rolcb V. JE/i';^, 4 T. R. 4^5. fup. 4^3^, 

to 
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to^Tcfi^^ hftfri^br whicb -pwpofiiy die ftoresxAwL-pron- anii/«f«vjr«are 

£,0118^ 4¥ere taJ^ii out o£ b€;r> «iid |)uif iiitp ^ .\vwebmfe ^ J 

ic^lled a Simh^^ul, where ihey -were 4^ftroycd by acQ- f ;;:;:f ^^ t.^^r/'" 

dental £rei^-- At the trials this acjcident Mrals coafixlei^ 206. 

a« if. it hadr h^^f&i^pn board - the Jbip{ay9.2SKi it 'WiS' 

admitted th^ thQ poliey Qovered all . the articles but the 

pr^ovt/id^Si, w^ if . they . ^t^c nflijt prot^ed by^ the policy, 

thien ^eare would not be a partial lab c£ 3 per centi-^On 

the- part €tf. the defiendant it was contended that the pro- 

YiGo|i9» whiieh. were merely for. the ifaip's ciew, were not 

prooeacd. by a. policy on th^ fi^* But one of the jury, 

obierying.that it i^ad been.decermined in Lord Man^lil% 

tiiwcj that rtkey: w^re Eluded under die word ^^ furtn^ 

<^^l(^/'•and tlj^at the merchants in the city had eirer 

fi^c^^acquiefcjed in this decifion, there was a verdi& for 

th« plaitFitiCrrQn a motion for . a new trial, the abov'e 

Cafeiol Bisifertfm.y..Ewtr was relied on as a clear atu 

thodtys'^tOifliew ^tdlie (hip's provifions were not pro- 

te£l^4:hya policyton the ihip; and tbat» if provifions 

Wjere included ia the term ^< furpitMre/' there could never 

be.aJ^Qtal lo(W af^er a ^onfun^ptron of any part of them. 

-^Jl^,cour)tj howevpr, were w^tfiimpufly <)f opinion that; 

the uodcrrf^riters we^e liable for thcexpence of the.pro- 

viCox^s wl^ich were bought to replace thofe confumed 

by the flrcj which was an accident within the words of 

the policy. — Lord Kettyan faid ; — " When.it was ftated, at 

the trialj thzt provifions -^rcre included in the word ^fur^ 

* niturcy I confefs I was fomewhat at a lofs to know to 

what extent the underwriters were liable on words fo in- ' 

definite as thefe which^ are ufed. If the provifions be 

infured as part of the out-fit of the fhip^ and they were 

deftroyed by one of the perils infured againft, theiie is 

an end of the ^ueftion ; a lofs has . happened within the 

meaning of the policy, and confequently the defendant 

is Uable. But it was faid in the, argumentj^. that^ the in- 

ftant any of the provifions were coti^uiped on hoar4, there 

could not be a total lofs : But the aniwer. is, .that that " 

comes within the w^arMnd, tear of thejhip\, zrx<i it might 



,» 



{a) Vid. PilUy v. Roy, £x. jff ; Bur._SA^,, fup. I81. 
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as veil be faid, that if a m^ft were a Kttle injured^ there 
The diflinaoni cottid not be a total lofs. The cafe of Rohrtjon v. JSmr 
this cnU ;md is cleaily diftinguifliable from the prefent. Here tSie pro- 
TE^if'^"*^*' vifions were confumed by an accidental fire on bteid the 

ihipj (for the ifland and the fhip were, for this piKpe&, 
the fame), and within the meaning of the policy ; but, 
in that cafe, they were confumed ty the negroes^ during 
the detention of the fhipfaJJ' — Mr. Juftice Buffer &id, 
•— ** It 1$ pcrfeflly clear that, in every inftance wfiere 
loflet have been fettled, the provifions put on boaid the 
vefTel, when flie failed, have been confidered as fart oj 
the Jbip. The value of the (hip alone comprehends the 
hull, the mails, the f ackle, and tlie provijiam. Then, if 
the provifions be included in a policy on the fhip, and 
ail the provifions be loft, the underwriters muft malte 
good the whcle lofs, virhether it be a valued or an ^pes 
policy. But it has been faid, that if an accident happen 
after fome of the provifions are confumed, the under- 
writers are entitled to a deduction to the aipount of fw^ 
provifions : I will anfwer this, as the argument applies, 
firft, to a valued, and then,, to an open policy* As to 
the firft ; from tlie nature of the policy, the provifions 
are not infured againft all events ; they are only infiircd 
againft particular rifles. Again, there is nothing from 



{a) According to th*! report of Rohertfon v. R<u:ert I^ord 
Mansfield laid it down as a genera! rule, not reftn^ied' 
to any particular trade, that on a policy on a Jhip^ fafl- 
or*s wages or provifions are never allowed in fettling the da- 
mages ; nor was it ever objefted in that cafe, that the provi* 
fions h^d been copfumed by the flavei. Indeed, it is not likely 
^hat fuch an oi>je6lion could have been made ; for. it is wdl 
Inovvn, that the food provided for the flaves is part of the 
cargo, and very different from that which is provided for thp 
fhip's con:ipany 5 befidts, the ihip^s company moft have con- 
fumed a part. Bat, bi this as it li\ay, if it be neccfiafy, \ti 
order to fupport the cafe of Rohertfon v. Ewer, to ibppofe 
that the provifions, for which the infured wanted to charge 
the u||d((rw«iterf,' were ewfumid' by .the Jiaveh, and aotb^the 
<;rew, th^n the eafes of Fletcher v, Poolc^ and E4pn v. P^h^ 
wh^re BO fuch ^rouad^ojuldbe alled^^ cfimiot be fu&ained. 

which 
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"^vliich there can be falvage : If the body of the fhip, and 
every thing on board, be funk, or burned, there can be 
no falvage. And, in the cafe of an open policy, the in- 
iured muft prove, by evidence, what was the value of the 
-^sirhole ; and then the fame reafons apply as in the cafe of 
a valued policy. With refpcifi to the cafe of Robert/on 
V, JSwer, I thought at firft that it applied ftrongly to the 
prefent ; and if I ftill entertained the fame opinion, I 
ip^ould not, on account of any ufage to the contrary among 
underwriters, overturn a folemn determination of this 
court : But that cafe, and the two others there men- 
tioned, arc clearly diftinguiihable from the prefent. In 
all thofe cafes the infured wilhed to charge the under- 
vrriters with the amount of the provifions confumed, 
during the time when the fliips were detained. Of thofe, 
therefore, it is fui&cient to fay, that an infurance is on 
the Ihip yjr tie voyage ; but during a detention, the fliip 
is not proceeding 5 and therefore the underwriters are not 
liable fa J. This cafe alfo differs from Robert/on v. Ewer 
in another circumftance : There, the provifions were con- 
fumed by the flaves on board, and not by the fhip's crew, 
and the ilaves are confidered as a part of the cargo. The 
word$ of Lord Mansfield^ in that cafe, muft be taken with 
reference to the cafe then before him. He was then 
fpeaking of a charge for provifions and during the deten- 
tion of the fhip, and for the maintenance of the flaves ; 
•4nd he faidi— •« There is no authority to flicw that, on 
this policy, the infured can recover iorfuch a lofs ; but 
it is contrary to the conflant pradice." Then he pro- 
ceeded to fay that, on a policy on a fliip, failor's wages 
or provifions are never allowed in fettling the damages. 
Now, even if thofe latter words be taken in their general 
fenfc, and not confined to the cafe immediately before 
the court, they are accurate ; for provifions eo mmine^ arc 
not uk^rx into confideration. — If the captain be obliged. 






(fl) There mud be (omc mjftakc of the reporter ia this place« 
It cannot be fuppofijd that the learned jadge ever meant to 
fay, that while a fhip is detained, (he 18 not under the protc£lion 
of the policy. 

5 s in 
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iu confcqucncc of the detention, to .purcjiafc other ftotes 

for the remainder of the voyage, the underwriters arc not 

anfwerable for thefe ; but only for thofq which were on 

board at the time of the infurance, Cncethey only formed 

a part of the value of the fliip. — ^Thc ufage of merchants, 

as to the conftru£lion of thefe inftriunents, (lands unim- 

peached, and therefore itmuft prevail in this cafe." 

Wl^fn lie ex- By the law of France (a)y the expence of wages, and 

amrprAlift^r P^^ovifions of the feamen during a detention, are reputed 

fliail be a geiic- a grofs^ OX general average^ if the {hip was hired by the 

m1, when H pat ti- .7 t- •!• 1 • « /• T 1 • * • 

tular, average. month *, Dut II hircd for the voyage^ this expence is 

borne by the (hip alone, as a (imple average. — Po- 
thier {h) gives the following rcafon for this diftinftion. 
The wages of the failors being included in the freight, 
when the fhip is chartered^Z^r the voyage^ the owner, who 
receives freight for the whole voyage, is bound to fupply 
the labour of the failors for die whole time of the vopgc, 
of which the time of the detention makes a part. — On 
the other hand, when the fhip is chartered by the months 
the owner, receiving no freight during the . detention, 
owjes no fervice of the failors to the aficeighter. The 
ailrcighter, therefore, ought, in confideratipn of the be- 
nefit he derives from the labour of the failors, to pay for 
their labour and provifions during the detention. 
JBut thf i!f:]-c of ^^^ ^^ ufage of trade often controls the general con- 
trarit often dc- ftruGiou of the poiicv ; and what fhaU or iball not be 

tcrrr.ines wnat * ' 

ihaii he deemed protcdcd as part of thc Ihip and fumittnre depends, in 
part of the (h.p. ^Q^^ ^^^^^^ ^^ ^j^^ ^f^g^ ^j ^ particular trade. ^ ' 

wi.cti.erthe As where an infurance was made, in ' the tifual form, 

fife gIwwIV" °" ^ *^P employed in die Greenland fifliery ; and, in an ac- 

whaic ftihiry be tion on the policy, the queftion was, whether thej^/wg^- 

poiicvonthe tachle^^^ included in the infurance on ^ JlApj fturm- 

(hip» fiepcpds ^ &c.— Lord Mamfield, who . tried die caufe, faid 

on the li luge of ' i 

tne trade. that there was no doubt but that the boats, and rigging, 

fh/kf^s V. p/ri- *^ ftores, belonging to the fliip were included ; and as 
f ;>///, E. 2 ? iQ the fifhing ftores, it muft depend on the ufage cf the 



MS. 



fj) Old. de la mar. tit. des a*oarieSy art 7. Vv^, Emerig, 

torn. J, V' 539* — (^) '^i** ^^^ cbartcs parties, n. 85. 

trait. 
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trade. On this, there was contradiftory evidence. Ilic 
plaintiff, however, obtained a verdidi, which the coiirt 
afterwards let afide, and granted a new crial, upon the 
grourid that- the evidence of the ufage was principally in 
favour of the defendant. 

In a former chapter we had occafion to obferve that the The captain's 
captain's clothes^ liie Jhip's proviJtonSy Tind ^oJs lajhed to the prlv'i}*o!is' {ZV 
deckf arc not comprehended under the general denomina- ^.'^'^^ V' -^ ^« 

r -, , , 7 »• .» • 1 1'. the iktkyMQ Wi^t 

tioh ot •* gooaSf waresj and merchandizes ^ m the policy ; within a policy 
and that the infurcr is not, therefore, liable for any loft on ^"^^*="^'- 
thefe articles unlefs they be fp<?cirically named {a)* 

Therefore, where an aftion was brought on a policy R'>fi v. Hunter^ 
on goodsy the property of the captain, for ^tl months, hii. 16 g. hi. 
the lofs proved was chiefly for goods Injhedto ike deckyXh.^ ^"^'^ *^* 
taptain's clothes^ and the Jhip^s proviftons, — On the part 
of the defendant it was proved by an underwriter and 
a broker, that non^ of thefe things are within a general 
policy on goods ; becaufe the riik is greater, as to goods 
laih^d on deck, than on other goods 5 and that a policy 
on goods generally, means only fuch goods as are mer- 
chantable^, and a part of the cargo. They alfo fwore 
that when. gt)od& Uke the prefent are meant to be in- 
faced) diey ate always infured by name, and the pre« 
mium is greater^ — Lord Mansfield faid .he thought it 
iConiiftent with reafon, and under flood the ufage to be 
fo^^and ttieyefore the plaintiff withdrew a juror, the pre- 
juium Mving fcecn. paid into court* 

In an aft ion on. a policy on .goodsy tlie infured cannot TKc infured on 
jecovcr for , frciglxt pro rata itineris paid by the owner of f^tk-d to frdghf " 
tbe goods to Ae owner of the (hip; where the (hip is ?-^'^^p'<^rauhi- 

^ . neriiy iluring 

captured aad detained by a foreign power, and after^ capiuic. 
wards reftorod. 

Tiuss ; in an a&ion on a policy of infurance on goods, 9°°^^ "^ ^"" 
«,.At and from Nevisito.Brifioly' it appeared on the trial and goods ^"^'^ 
that the fcip on her voyage was captured by. tlie French^ ^^"^^"^^^ ^^'^ 
carried into Morlaixy and there condemned. Upon an kntencc re- 
appeal to the parliament of Parisy this fentence was re- ^'ocetds^^^^^ 
vcrfed, and the fliip and cargo were decreed to be re- to be paid lo the 

* ° owners ; The 
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(fl) Vid. flip. MJ, 
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itimm^ paid by • , . mt « • • ■ • i ' i- 1 1 

the owiiCT of tiie t6 Uie cbiaunu. \ Hie fliip and - cirgtrb^Ying Q^m vm 



^g^'for"^idi ^<^^^ thi»'.fciitidice ms cbtate<^).tiK) v^ismof^^/sS^M- 



«b«»<tt^^<«> a«aifig ^'clu^g^ was rcjuimd^ t07(tl»fidinhtafl^ isdio 
liable * was agent for the owneiv qf th« lbip».'KlifeaMiexiB^itbe 

«iM»tHii.i$ ^e-bharget of the fmtj.and.aH locfaarrex|cxftacs., qOic 
. MS^' plaintiff -(the coimma agenc) liaid u^ tbd (MvpAs:xlE Ae 

ftipf freight /fv rstaitinais ; and the t{ooftiDn'fiH»%'^i«iie- 
ther he uras^ be leunburred by.ijifli owQC^Ioofxtbc goe^, 
or whether this was a lofe within *thC)i^i?!)c» £g>Cr which 
•the underwriters were* Uabl^,— rThfl;tC0UTfel:a{t«it;ttine 
taken to deliberate^ were unaniRioiifljrf.oSiC^n^nj.rt^t 

the onderwrtfiers were not liable to :t^ ^^rngSirr-^^ 

Mansfield fcid j— " The qucftio^ is, yf)iti^-^% 0^55^ 

of die goods can charge the ttndQr9frit^S;i9iU^fi|h^>^^> 

:.*«BU«h was.p^d.fpr fKlght pro ratA.iSifmisr^j,^ ^^^^W^ 

«£the.good» |o the owners of th& i|iip. . A^hej^^^^cfi^^t 
cawiief3 ofrfhe fliip, aiui.Uie^ ft^fWrf.fl^i.l^Cofflirg§fe:in 
.\ssS^oii^m^ lp6i,;nP'fi»ight j& dw>i TfBWn^^Kflff^qcn 

<^^»mM9;i6 totjil, wher4r85rt4>fiithoypfiOKJity4?fi&¥,f^^ 

mdf.ltoeMOwiW^kc? i^jto l^^ftjprp^uft* tS[crfe4* Y?I«c 
-^f.thfl.gopds^aAvqftored'iniii^Qne}, whjcli |%'tl^^j(^ 

asndieig^d^^ »nd the^^Cprc .fi?fight W*rf/5i^^I d¥^ 
-!^iii/^iiWw:i>- ) S»fc w l?c;twpqp.4hcr.i«$i??^ ?^jjthc 

Undewwterf ««««tA^;fw^^, it 4s,a<P9nt|?u^pf'ixi4j^M^ 

W^thc>S^«:lwf ;00ttog.;ta.^ ^ffc.f^i^^-:raT^^ 

♦Qwn«r:»£t'the Ifeip hfjw f^liw^ fo^obft^ightva l?Hfji9.fhc 

Irlrrln';^^. ^*»ft^^-.» ^f%.ScaPyi.tota^, JiQ,frci^, jft,^ t,ffc(#fig* 

lUbiciorp eight, sfavnit^^^i^aynpfi. may! ciid^?»,|^kiP, jh^.i^a^ *wc4r«' 
oabiwtepiq hg,$; ,«\: :P?^Cf ifi%fefW> lwi:%<W.the ^»^* 
-sqiOto thp-.4n46rpi;it3^4LhpcaHff J^ ifW?;:f cjt f^ged 

•JWWMI^ 3i;fimf,b Off }£?!? ^i*jHii3 <v/orft OJ Lo^cq'JTq mho' 

^ "• ^i*!Pfffix$flssb m- Pte^R^' ^^^^^ 
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^Qma* Rectos i$ ftr^a>#rrWi)M£f-*So,-.tf Ac.cfedftfle Jplf b^d«:lare 

.-*' ^ ^ ^ ' '. Cor *lofs upon »D 

-adifbr.'a ^Kotallofsi^ the zeolite ithlhg tsifnncd^ ^^w^H^if^n, ^nti^ift^mgt 
ftuftiirwap only cw^erofit ofiiHiiei»ltedi»ri^/w?^tbm "^^t^^^xi, 

'^ ' • fllioc on OMf 

i[hq> ; and ^iiijir^inftired Hechired e&^reffiily as fer^n ^oikfs jtSbirrM ^f sihip, 

of dic:(hipr 1>A the ^viilcticc only ptoroi 9 -p'argpl lofe •, f.^t^rlltSl^t 
tuoryas" it attempted tO'proTc sc totals onc^tbe dspsiage but proves only 
being fo'fjtell'tfasr' it kiight have beea tepuired for 50 1- o.^aue'cover 
-^Ir-wafe obje^* 'it -die-tmljion Ae part cf th« dtf- fac h paniaH oft. 
fendafnej' that^evid^Ce of % ^rtial lofs, was not fttS- Gardiner ▼. 
cient to tuaiiilaiii^'* decfemion for a t&tal hfs, and it ^^/"''i^B^' JJ^^^ 
was*fuggefted ^hat ' the ptkftide Was contrary.«^A vcr- 
difif; hdwefV^if'jWa* taken as for a partial lofs, fubje£t 
to th^^piiildh^f the^cbutt on the above queftiQn.*-^The 
court wetefcleafrfy-ofopinibn Willi the plairttiff>-*Lord 
iWifwiTft/rffatcf;^-*! I was fatisfied upon principles, pro- 
vided ^ the ^affice d$d tiot interfere ; but, having heaord 
"<* 'tki ieifenm^tic>n iir fupport of the prafHce^ alled^ed, 

' * , 

ffieHiafe 'fhufl''ftiiid' b^on principks } and, upOn principles^ 
"^'Tl 'tliaftfhit the^^£miff may; upon this* dedanMon, 
mhvei^^ fer ^ I^artial lofe^' Thi$ h m atfHonof 
f/v^ '^'hftji'is a ift^al 'a^6» ^ and die |*jlntJffnnay 
JTg^ %B4n'1if8 a^daration wbtild fuppotti though 
t*i*%^f:' ^Tfote afetwo grounds of Ue jkiritHT'd de- 
filratiJikir ili^ t^olky, ahd the damage to the Ihip. Whe- 
tHeP'tttS^ b^W'tota 'of a partid Idfe, ii a cjuciftion that 
^Jfe^ifo 'fee ^kahittmof dainagefy not to the ground of the , 

''A?K<?«^^'m g^uria Of the aQUoh Is die faWe, whether 
^dife^ W\o\i3^ or' 'j^artial ; both- are f^erils witMn the 
^ittBjy. '^' ^Ai ■ to 'thfe' defendant's not coming ' prepared tb ; 
dtf«tt tf '|>a»tfkf lofs'} 'thtt;*'ttdcea, w*til<l^ be an objec- 
4iofiJ il^1t'%erc ff Wr -But ^yw^delcndarit d6fe'i, lA tnnh, 
come prepared to (hew, either, that no damage h«d liap- "^ 

ipenied aft a^i *!*, at ttiSffnhSt'aii^i^ - 

'• ^b'thc extent alledged.-^ijrther cdflld the defiftflanihate 
'been hurt by a judgment by Mtfaultjf for ^e^jplSntiff 
could not have recovered, upo;i th<i writ of cnqtiiry, more 

« s s 3 damaget 







damages than, be could pp>vc that h^ h^d.^^^ly;|u^ 
fered. if rthis obje^ion were to prev^U^ it moduli ji^. 
troduce the addition o£ uiuiecejSarf oouutsnn.%6 i^}^^ 
ratipi). * In aniejefkment for nu>Tp».th« plaintilF iiia]^ p:e< 
cover lefs : It is every day's pradtice/'— Mr^Joiftii^ Jkn 
mJlH- concutTcd, and faid ; — *' .in, aa a^ion for daiipag^, 
tlie plaintiiTia to recover aCQor4ing..ta hi;s proof^ p^ tmfto^ 
but he is not.cbilged to. prove all tkati he has , alle^g^d' 
If.it had be&n<.«i.a^on of covenant ipit puUjng dq^* 
9 hoofei might not the piaimii^ be.iiitidejd^tq.fd^i^i^tg^. 
for.puUing down a part of it I This is nOrYaT^^e. c^f ^^ 
evidence from the dedUratioOe .Th^ cviflfg^^ W^^rffiT: 
. . a certain degree, to the proof Qf wha^ i$j,ijUp4g€^jjn^. 

declaration* - Two counts wpuld h^^y;^ ,Vpf ft Vpf>^fl^?r5^^'^ 
Cnc of fcvcrtl $p ^heixi tho .plaintiff was.o^ie qf.fouy,njt|t owiiqk jrf. 

ihtp nny infuro a fliip, Mid cacli infuTcd t>^ ft^ig^ ^jitlioul^^^^ljgn^. 

T\\y!TloT' that it was only ixfi^^ ^/ i/v^/r^/^/- t^^f ^e.J^jg^i^- 
mcniioning what tewftcjl ii^-^The plaijitiff, iix Iu5, ii^cl?ratifl|^,^^il^^^^9. 

Tiic fliip ; ami he iiitcreft gencraxUy, and npt, as bein§ A?i''^'/:?''^f .'^ff^^fi i)^ i 
Zii;:!;;7r:: «^ip— ^^ was objcaed on the part of .t^^^ di^ei^cj^, ;,a^^ 
tohlsimrc^ '^ tte plaippff fliouhl have, alle^igpd his; iptef e^^<;c^i;(ij9g ., 

' to the truth, and not in that general fjFgi:i^, ,4 Tjbt the, 

«N^.RC b'' reglflcr of the ihjp, which was pi^duced, was cpnclu%*e 
12 ihcttnhcr evidence as to the perforfs who were owners, and of 

their refpcftive flijircsi aod the regifler fhewe.d tb^W^rt 
plaintiff )vas only owner of the fourth payt-T^Mr,, Jttfl^ic^^ 
Bt^UiTy who tried the caufe, held, that this bejng an^'pp^n, 
policy {a)i the plaintiff might recover according t9 rhisf;. 
^ infercfl ; and he had a verdi£l accorduigly. 
^ ^ctihri if he Sq^ if the plaintiff prove a greater intcreft than he al-I 
fricrea th^an h^ ^^4i^^ ^^ ^^^ declaration, this ihall not preclude him from. 
aikdged. regovcrin^ to the extent of the intereft he has alledged. 'I 

Tcsev.jRogefSy . TIius, whcre the declaration ftated that the' plaintiif, 
>*ii/i7^5 Pdri >'^as poffelTcd of one third of the (hip infured; and.it 
402* was prove3"tha't he had purehafed the w'hok at one period* 

^«- *■■ ■' - — - ■ ..■«... . ■ , _ (i l l . 

[a) Had k beerv a valued poUcy^ it would have made no d^n^ 
fgrencc in this cafe ; for the infurer may dlfpute the amount of 
the intereft of the infured if it be over-valued, as well in an 
a£lion upcii a valued policy, as upon an open one. 

300^ -i \:z^ There 
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There being no evidence to fliew that he had fince parted 
with any fliare of it, it was infilled that this was a va- 
riance. — But hoxi Mansfield held that this was fufEcient 
evidence j for, omne majus continetinfe minus 5 and over- 
ruled the objeftion. 

By the preamble to the fecond feftion of the flat. By 19 f?. rr, 
19 G. IL c.'32, it appears that, before the paffing of u^J^^J.-'^^ . 
that aft, if an obligor in any bottomry or refpondentia ^^ccome bank- 

1^1 •/» 3 TT'r T_ rapt before a 

bond, or an infurer m any policy of infurance, became loFs happen, the 
banlcrupt before a lofs happened, it was made a queftion* '"^^"^^^ "»»y ^ 

*^ . . claim ; and after 

•whether the infured in fuch policy, or the obligee in a lofs, prove hii 
fuch bond, could be let in to prove his debt, or to re- commlffion^'^d 
ceive any dividend under the commiffion : But now, by •^cceive his divi- 
that fe£kion, it is provided, * That fuch obligee or infured lofs had hap- 

* ihall be admitted to claim, and after tlie lofs or con- g'^krijtcy!'^ 

* tingency (hall have happened, to prove, his debt, and 
^ to receive a dividend of the bankrupt's eftate, in pro- 

* portion to the other creditors 5 and that the bankrupt 
« tfiall be difcharged from the debt owing from him on 
< fuch bond or policy, in like manner as if fuch lofs or 

* contingency had happened, and the money had been 
^ payable, before the ifluing of the commiffion.* 

As the words of the above preamble refer only to hot- Thii ftatuteex- 
tomry contrafts, and infurances on {hip and goods on "kc J ipon Uvci. 
board, it became a doubt whether it extended to infur^ 
unces upon livesy though the words of the ena£ting part are 
general ; and it was fuppofed that the leglflature could 
not have had infurance upon lives in contemplation, bcr 
caufe the rifk in fuch infurances may remain unfettled 
for many years : — But it has been determined that the 
general wrords of the enabling part are not reftrained by 
•the preamble ; and that it comprehends all infurances^ and 
confequently infurances upon lives [a). 

{a) R. Coxv. Lojlard, B. R. Hil. 24 G. III. Doug. 166, n. 
y id, faitijon v. Banls^ Cqnvp, 549 ; and M^ce v, Caddie Cotup^ 
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I. Of tlic nature and form of tKd contraJft ; 
2.' Of the parties to it j . ' \ 

\. Of the tlimg hypothecated ; / ; 'ij ^'[ " ^^ 

A. Of the principal and marincintereft;i 
J. Of the perils or rifl:s to which the lender ig li^ 
6. Whether he be Hablc to general average i , 
^. W'^^^^^^'^^ '^^ entitled tp th,e benejif, rf^J^lvf^gfy^ ^... 
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0/* /Z^^ Nature and form of tbis'Cfontra^. 

j^tfort dc BO^rtOMRY Is a contraa in flafiiti (^a^afdffgSgS ciF 

lined. a Ihip, on which the owner b^rows nio^ey^tc^ildbfe Ifini ' 

to fit out the fliip, or to pnrchafe a cifergo'^ f^i<^i-^^ •■* 
prapofed ; and he pledges, the keei orivAb)^-«i&lhdc(l¥ipi^ 
pars pro toto, as a.fo(urity for the repayment ^xtA»|4 if b'' 
> ' ' diptt^ed that.ff'die ihip fhtudd be liAyili&fc^icAiTtkjil^e 
voyage^ ty.a«y o£thc perilsi«ni(iMfated:itt di«ia:oniraN9', 
the.4c!ndcr'Jalfo'ihall;?»ilbf(B^^hi*c^jh6li^ %i ;l«^ il'*4h€^^flb?P' 
{hoiildT»*fe^'4ftrfifetyj- the*'i*fe'-ihdn 'f^yeWc>^''lAfefc his 
prin«ipal>^*^na* alfb thcii5;pref©ft»agii%**i<jp©%^tMfhieh is 
gene rally called the marine in tereji^ however thi&jgiaY 
exceed the legal rate of intercft.(^7).' Not only thefliip 






(<i) Vid, a ^/. Com. 458.'. -- * 

*'', and 



Chap. I.l Their Nature and Form, ^x\ 

and tackle, if they arrive fafe, but alfo the perfon of the 
borrower, is liable for the money lent and the marine 
intereft. 

When the loan is not on the (hip, but on goods laden Rcfpondcntia. 
on board, which,^ from their ^^ture, muft be fold or ex-^ 
changed in the courfe of the voyage, the borrower's per- 
fonal refponfibility is then the principal fecurity for the 
performance of the contrail, which is therefore called 
refpondentia {a). In this confifts the principal difference Difference be- 
between bottomry and refpondentia. The pne is a loan *^**" ^^^^* 
upon the fliip, the other upon the goods. In the former, 
the fliip and tackle, being hypothecated, are liable, as 
well as the perfon of the borrower ; in the latter, the 
lender has, in general, only the perfonal fecurity of the 
borrower. But the perfonal refponfrbility of the bor- 
rower is not in all cafes, the only fecurity of the lender. 
Where the money is lent for the outward and homeward 
voyage, the goods of the borrower on board, and the re- 
turns for them, whether in money, or in other goods 
purchafed abroad with the proceeds of them, are liable 
to the lender [h). The money is to be repaid to the 
lender, with the marine intercll, upon the fafe arrival 
of the fliip, in the one cafe, and of the goods, in the 
other. In all other refpefts, thefe contra£ls are nearly 
the fame, and are governed by the fame principles. 

The contra£): of bottomry is called by the French^ con- Denominaiian. 
trat de prit h la grojfe avanture^ or contrat i la grojfe. 
In Le Guidon (c) it is called bomerie^ and Molloy (d) fays 
that it is derived from htnerU or bodmerie, a Flemijh word 
which fignifies the keel or bottom of a fliip. 

Though it is extremely probable, as we have already in ufe among 
fiiewn {e)y that the contract of infurance was unknown ' * *'"*''^* 
among the ancients, it is certain that the Romans were well 
acquainted with that of bottoifiry, or rather refpondentia, 
which they denominated nauticum fienus or contraSlus tra^ 



[a) 2 Bl. Com. 458.^-i>(J) Pothiftf h. t. n. 34. Emerlg, 
t. 2, p. 476. 561.— (tf) Ch. \%.^(d) Dc jUr. xnarit. b. 2, c. 
ni§ **.— (OSup.5, 

jeBltut 
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jfaifia pectmut\ attd !t is trerfteH of both in thc%/ 
Ttaim'0 trsjtai' and the Codt^ de nautko fttmre. Thsf caDed l}ie ftim lent 
^"'* ftcwna trafiBitia^ periiaps becaufe the bocrower wis ufed 

to take the money on board "with him in fpecie^ in order 
to employ it in trade in the coniTe of the voyage; 
for fuch was probably the original deftination of fuck 
loans among the Romans^ who exported very little from 
Romty but fent money fiom thence to pnrchafe t£e mer- 
chandize which the immenfe conftnnption' of tkat city 
demanded. The money thus lent vras to be repaM^if tlie 
voyage proved fortunate, with a ftipulated ifttereft, wMch 
was called peficuli preiium^ fbmetimes ufitra marithnay or 
ufura nautica'i but upon this condition, ' that if the fliip 
fiiould be loft by the pejild of the fea, in the courfe of 
the voyage propofed, the lender {&ould lofc both princi- 
pal and intcreft. 
Iftf.c money was If the moiiey was fpent in the place wh^ it waj 
IrwAsnot^pe*^' lent, it was not pecunia irajeBitia {a). But if it was 
mnia trajttiitia, igjj ^ut in the purchafc of goods, which were embarked 

at the rlfk of the lender, th^ft it t-ctaincd its quality of 
pecunia trajeSiitia. So that, with the Romans^ as witli 
the modems, it was of the effence of this contraS that 
the loan fhould be expofed to the perils of the fea, at 
the ri(k of the lender^ 
Whether the The author of Le Guidon [b) fays that there is but 

Roman naut hum jj^^^ refemWance between the contra^ of bbttomry, 

fanui be mate- . 

riaiiy different as it is in ufc in modem Europe^ and the nauticumfr^^ 
hoxmmxj. of the Romans. 'But upon an attentive comparifon ot 

the one with the other,, it will appear that they are B\ 



in principle the fame \ and only diflfer in the forms whicn 
modern regulations have given to the coritaraiSl flo^^" 
ufc. 

How bott#jmry Bottpmry differs very materially , from a fimpfei<>2S' 
differs from a jj^ ^ j^,^ ^^ monev is at the riik of the borrower, and 

muft he paid at all^ events. Incendium are alieno non /'- 
hcrat deikorem (c). But In "bottomry, "the money is 

{a) Si codem locL confwnittur^ Jion crit trajeftitia, »• 
neut. foen. i.— (3) Ch. 18, art. I.— (^) Cod. 1. li/fi""' 

«'^-'. . the 
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th€ rilk of the lender during the ToyagCk Upon a fcfen, 
only the legal interelt can be rcferyed : But upon bot- 
tomry, any intereft may. l^o legally referved which die 
parties agree upon. i . ^ . ' 

The analogy betwsepn thk contra^ and that of infur- Analogy be- 

. ' in. T i_ 1 1 1 •• • ^ iween bottomry 

ance is much itronger. In the ^ one th/e lender, m the and iniarantt-. 

other the infurer, is liable to the petils of the fca ; the 

one receives the marine intereft, the other the premium^ 

as the price of the xifli, which varies in each according to 

the length and dange?: of die voyage. The lender and 

the infurer are, in general, expofed to the fame perils^ 

which have .the fame commencement and erid. The 

marine Inteteft, like the premium of iafiirancc, i» not 

due, if no rilk be run, though this be prevented by the 

voluntary a£l.of the borrower. 

But tllough thefe contrads thus far agree, they differ How tivey d^fs 
cflentially in many refpefts* In bottomry, the lender ^*' 
furnifhes the borrower with the money to purcfaafe the 
goods which are put in rifle; an infurer, on the con- 
trary,, furnifhes nothing of the fubjefl: matter of the in- 
furance. — The lender, in taking on himfelf the rifk of 
the goods, does not contradl any obligation to the bor- 
rower ; a lofs by the perils of the-fea does not make him 
a debtor to the borrower, but only prevents the bor- 
rower from becoming his debtor : Whereas, upon ^ 
lofs happening, the infurer becomes a debtor to the in* 
fured to the amount of fuch lofs, not exceeding the fum 
infured (fl). — In cafe of ftiipwrec^, the.. lender, by the 
general law, has a lien on the effects faved, to the ex* 
tent of the fum lent and the marine intereft, to the exclu* 
fion of the borrower \ whereas an Irtfured has an intereft 
in the efFefts faved, in common with the infurer^ fo far ad 
he was uninfared* — TJi^ lender is not liable for particular 
average ; but the infurer is liable for this, unlefs' ht be 
exempt by exprefs ftipulation. — By the claufe, fres ef 
average^ infurers may be exempted from general average j 
but, in a cafe where the lender is liable by law to gene^ 



(tf) Poihier, h. t. n. 6, 
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tal avenge, *ui6 »>JdiMe ^mMUm^ilt4aiSc>tM^a\ 

there mf bea'Msitttvfor <lHilrWlike<^«$# B^nb^i 

no toft: hi^^r^ '-<»fcrih2''^<<^^^ iJfoff^HF'^lli tifl^ 
This eoniftab tor gf«i«^t9% m>il''eatti^^«»ri% 

on their foreign cattaaeuxi^fimcS^ mSiS'^HM 

in tnde to embark ffi£rkitoney'9^ ft^ ^d^EKfi^ iS'^d^S 

a fort of. p»rtnerfliip> 1kV^^^e'''f»l%ifW^^^ 

rower> in which the < 

ntd'tipenttiee:- Tke 

of the<fea« tad thte othii^ coii^ieMbeis^aSi^aXiliWM 

&«i pn)A» erf Ae fldveiitin«.'''4a^' eii^^#'fti«'^^ 
ipciSt,^ dU««MattaQfli»'yy¥afiMAlaiH)ek(»^f^^^ 

temrf HndidponiMdtt^Wnitf^^elilni Vi^^^^^ 

into our ports in need of pecuniary affiflanceWi^^ 
pay fteir-meffrfcTpurclfikrc proviSons; &t. SomSiSes 
officers ahd <d!afi^ tteloligbl^^ "t^^s^'^^^'Fi'?^ 
. Voyagw;- ^^laVt 'tKi'Tlfl^^f .tf^rff^XV'^i? 
extent' ><rith -flic V^bfpca bf great profif, but without 
capitals of their own to employ in fuch trade, talc u; 
money on refpondentia to make their inveftmcnts: ^^ 
even thisi ts I am informed, is now not very frcqucfl^f 
done in this country. 



(a) Poik'tcTf h. t. n. 46; Falin, on art. 16, h. t.{^«^/ 
V »! P 505.— (^) Emerig. t. «, p. S97.— (0 Stfv. Di<Sk»h.t. 
Cq/arrgis difc. 7, a. 2 ; Emerl^* t, 2j p. 394. 

... TTw'j 
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Chaii>o&| tnt«^^I%«^S3V3i<n'f«»£i£&rM^ iS^^r 



marine in« 
tereft muft (Mt 



fiplP^^^yrft^flRtdife i»i Aft foKmv«t;^:iieed |^1^ caHed d formof"ad%4 
the ihip and the mailer ; the fum lent, with thq(^pilt 

. : ^V^#?^f9 *^^i?^Rtt?(<^*f^^*P "^Wflfi iat§«e{|,be The 
^JWmYB ^Hfi* pffeTl^d^o. %4f6*^/]tr.¥id9e4, r4f f>lda ^^^jj 
^>?^%i»*#"ft^h«fe ^^w yf^^^l©^k.aflfOtetb^:«fti^traa f^rvtd in ir. 

^m^K *3toi^iM8 *fflrf#ii*P Wfrftj rf .t^fvfifc.,qiiB»ft whethT equitr 
r/go/i, however, holds (/) that this k^ifS^l ^.^m& Th^^t.^of 
f9^^ft4 i^28$wyigg{i)thffi«#i|fi]r si!jat)/fi^pilt>tl(feoiirifla)ns 

the I«W^ r?*j^ W»wyfnt«> 4j^ypeTilf ^»4i«i«fe sindidw 
j>4*ft? ff5WffP'^%^i*^ ^W9r ^WW »T?«*ve, ^^e.^ 
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CHAP. II. 

Of the Parties to this Contrail. 
THE parties to the contraft of bottomry are 



th? 



Yc?j^ if money 
^Kjiiuu'cd where 
♦he owners rc- 
^de be laid 
^^yt on the ft 'Pi 
the owners Ihali 
1^ liable for it. 



lender and the borrower. Of the former, it is fufficient 
to fay, that any pcrfon, who is in a capacity tO contract, 
may lend money on bottomry. 

With refpcft to the borrower, every perfon who has a 
veiled aflignable property in a fliip or cargo, tnay, by the 
general law of merchants, borrow' money on bottomry 
or refpondcntia thereon, to tlie extent of his intcreft. 
This contract feems originally to ha*^ arifen from the 
practice of permitting the mader of a fliip^' in a foreign 
country, to hypothecate the 'ihip, tn cafes of' necefEty, 
in order to raifc money to refit (i>). ^ And it'fe eftntiai 
to the fafety of the ihip and die fuccefs of the Toyage, 
that the mafter, in the abfcnce of tUe owners^ fhoui^ 
have this power, which is, indeed, by the marixle laW| 
implied in his appointment (^). 

But as tlie owners are prefmncd to give entire autho- 
rity to the i^^fter, only in their abfence, and ibrfuch 
affairs as th^cannot them&lves •con^reniently tfanfafi, 
he is not in fa£l mailer till after he fets faii. Till then, 
he is fubjcd to their orders, and they have t^e power 
of difmiiRng him at ple^furej. till dicn, therefore, 
be can tranfaft no builnefs of importance, but under 
their immediate- direftions (c). Hence, • if thie mafter 
borrow money on fepttomry in the place where the own- ' 
ers refide, without their exprefs a\ithority, it can only 
affcd hi^ own intereft on board. Yet, it is faid that, 
if the money thus borrowed be beneficially employed in 
fupplying the ncceiTities of the fliip, and in difcharge of 
the owners, they are liable for the money thus laid 
out (rf). But this liability muft be underftood as for m#- 
ney paid for their ufe, not upon the contraft of bottomry. 

■ ■ I ■ | . . -i n . ^ y . .. ^p . II I I - I ', ! '... ■ 

(a) Vid. 2 BL Com. 458.— (^) Per Holt, C. J. in Bernard 
V. th'trlgeman. Hob. 12. — {c) Confolato del m^rf, ch. ?36.— . 
(/ ; rinmuSi ad ff. de excrcit. § 4, p.^84^. 



s 

Even in a foreign country, and in the abfence of the Even in a foreigA 

- ^ , - country the maf- 

owners, the malter cannot take up money on bottpmry^ tcr can only bor- 
for any debt of his oi^n {a), but only for the ufe of the eafcrnecc^V. 
fhip, in cafes of n^ceffity ; and this muft appear in the . . ' 

written contraft, otherwife the lender will neither have appear in the 
a lien on the fliip, nor an a€Hpn againft the owners. ^°^^^^ ' 
The matter in fuch cafe would be alone liable, though 
it fhould a]q)ear that the money was fpent in fupplying 
the neceffities of the fhip (^). Hence it would feem 
that originally the lender was bound to fee to Ae appli- 
cation of the money advanced by himj and that he Was 
oblige^ to prove ihis> to entitile himfclf to recover againft 
the owners. But, as the law now ftands, if it appear But the icndci: 

that the money has- been fairly and regularly lent to fup- loJktoitheciuc 
ply-the' neceffities of the Hiip, the'mifapplication of it application of 

'' . the money, 

by the, lyiafter will not. alFeft the claim of the lender, 
who HtiU. have his aftion againft the owners and his Hen 
onthcihip^ without protring that the money was pro- 
p^iflyt. applied. He has no rfcafon to miftruft the mafter, 
whom til© owners have employed. But if he be an accom- 
plice in any fraudulent mifapplication of the money, 
the oi^'^er^. may^ impeach the * contraft upon that 

^Jn- -a f former paot of this work (rf), it was Ihewn that whether money 
n0.8Wrj)9 fubgeft can legally trade' With the enemies of i^„YonVot?olI^^ 
the >ftate ^in time of war ; and that even an infurance ^^ »" enemy, ia 

■ time or war. 

upon fuch trading is void. It Was alfo fhewh that the 
infurance of the (hips and efFefts of the enemy has, on- 
feveral' occafibns, been prohibited by ftatute ; and many 
arguments and authorities haVe been adduced to prove 
that, even at common law, fuch infurances are illegal. 
It is needlefs to repeat thofe arguments here, every one 
of which applies with equal, if not greater, force, to 
prove that the lending of money to the enemy upon 
bottomry is illegal, if not highly criminal. 

(a) MoUoy^ b. 2, c. 2, § 4.. Laws of 0/pr.. art. i, 22,— 
{hj fF.de cxercit. art. 7, Finnius, ad id. Emerlg, t. 2, p. 434. 
— (r) Loccen. 1, 2, c, 6. n. 12* Ermr'tg, t, 2, p. 441. — 

(ilj Sup. 70. ' 
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Cf the Thing bypdihecUed: 

* 

Money mty be IT It a gfiicral nik th^ money may be klit en- bot- 
wTy^brifiS^ tomry or refpondentia, on whatever may be the fubjca 

qiatter of iofurance. It may be lent, on the hodj, 

tackle,^ fumitttref and proTifiool of the (hipi or upon 

all, or ally {lait of the ccu;go; or upon both flup and 

caryo {^J* • ' 

Th« ^irrowtr But mooey may be borrowed on refpondeotia > without 

monev'^ b^r* hypothecating any thing. The borroii^ mjf »«* &«- 

with him. quently does, take the money on board .with* -him ia 

fpeciei in order that he may empby it in Isade in the 

conrfc of the voyage; whichj as ha» been alvead]p jeb- 

ferved (ij^ was probably the original inteiitioii cf teh 

loans* / ;•'. V 

lut the money) But it is of the efTenccof this ^rontraA diat the mo^ey 

m:rtre;S.kd 1«H, or fomcthing equivalent tgy it., be nf(M.M die 

to ihe perils of pcriU of the fca, at the; rifc of .the , lend^« . ./Ui4 l^c 

riik of'th« lev ^Hie reafons of polif;y which forbid gamii^ ifltfiuances 

^*^' e<|ually apply to w^gf rs in the farm of bottomry Joans. 

If the borrower ha$ no cfie£is on board; os. having 

fjpxnt, he borrows much beyond thdr.valutty an4 agrees 

to pay a hi^ marine intereft^ thb will afctda Iboqg 

ground to fu%e£3: frauds and that the voyagt wsB have 

.an unfortunate end. Cum cafttakeuif ^l^swiUum'ifeegpe' 

fit loagi mt^em pecunut fttmmam qtdamfiterit nficistk 'fupir 

ttavi extfttns^ prafumi debet ftnijirum fmfe dahfuMf^Jw 

This praAice OOT legiflature long fince found it neeeflary fa refirain 

ft.u'*2? C. ? A« nlifchicfff rcfulting from this praaice, aUd thcieforc 

c. II. by> ftat. i6. C* II9 c. 6> re-ena&ed and made perpeti6l 

by thejlat. 22 C. II, c. 11, J 12, after reciting tliat, 



(a) Pothier, h. t. n. 9. — [b) Sup. C^^.-^^f^J Offaregu^ 
difc. 62, n. 7; Vid. Le Cuido/i, ch, 19. art. 10. 

« it 



Chw..III.] Tbim i^(^b^cafedi .. - '^ Ai^ 






Whereas it often happeneth that mailers atid manners * 

of (hips having infured or taken upon bottomry, greater 
•* fums of money than the value of their adventure, do . 
«« wilfully caft away,} burn, or dt^crwife deftroy the fhip 
** under their charge, to the merchants and ouTiers 
^* great lofs •," fpr the. fx^v^ntiaa th«reof for the future, 
ena£ls, * That if any captain,/ mafter, mariner, or other 
*,o^^r belonging. tt) any fliip, ihall'ttilfaliyr^osift away, -• . f' 

« turn, ctp oibqrwife .dcftwry rite ilttp ninto jWhich he^te- •*•. * ,.* . , 
* lQ«g^> or procure tl)|e."ialie to *€ -ddhei" he- •fliSll 
« fufferd^f^th.aa-a-fetom*" ^'••' : *'■'' ,'iU>;jr;: '* r ;•."'. * 

M '^Leghorn aBrf.' ftoie* ^^diter ^^afts '(#i JteiJ^, "whef e > Wagcrs, in ihe 
gaming iufurances are tolerated, wagers in thd fdrm'of ryTontradu)*aic 
boceomry cotoo^ldi^f^ k\/^^^lS5t^tiC^}':^ln' FraHcey it P<yr«»itte4:iu - 
wasiUM wifirp(jHtfy^trf»'lhc='framets '<if*' the famous ordi-^i/^i'... . • 
,-^anfidofltk^8i>iaM^riAuWtfHlt'gammgand w'agcritig'upfen, They m*" pib- 
"tbcL icvfail« of Aer -^inasfciifte' advedtui'e } and therefoife. 
tftic^^diri:^Aae^Ofily forbid afi gaming infu'rances, but'alfo, 
^ !w^em;in. the?f6rrti;of bottomry centralis. It is there- . 
fore provided /'^^ that, in cafe of lofs, the borrower 
flfMMt' goods Aall ROt be difchafgtfd without' proving that ' " " ^ ' 
*Kc Ittui^^goodl OTtb^mrd* at the time of ilie lofs, on his ' - r* • = 
•^wi^n&bcouftti to- th6 amount of the fum lent. > 7* * 

bi' SHgiand ift was not uhufual, before the ftat. 19 And this fp^cics 
hG. n. c*''37, for perfons to borrow money ou the voyage, fng^iJiTourc^iT* 
:isit\9^ called'; that is, where the borrower, fcaving E»g>^un.i, ihe 
iiothing,heitlier ki thelliip or cargo which he could hy- §5,direa8that* 
potheoBtfe,- fcok up -money on his own perfonal crei», "nfthe^nm! 
-and itn^ tkcc credit of his furetles if be had any. The ncy ihaiionw be 

, , , r 1 111 leiit on the (hip 

lQo^ey^thug^.b(l«Tawed was often taken on board, and ^„. g^ods on 
uf«^l]^ empfoycd m fome commercial adventure dcpen- ^^i'^^f^J^|',.Jf'^ 
ding on thfi^fuccefs of the voyage ; and diereforethis might to the lender. 
gen&raliy be confidcred as a legitimate loan upon refpon- 
d«fii^ • :But the fpirit of gaming having availed itfelf of 
thb'iorifn of coittraft to cover wagers, particularly in long 



faj ,Cc^ar^gtSj dlfc. 14, i5.-^(^) Ord. dc la mar. h, t. art* 
3» I4rvid", £me?ig, t.'2, p. 496, 500 j F/i?/w>qn art. 3,'i4# 
h.t. ^ • '^ . 
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voyages, the ftat. 19 G. 11. c. 37, after prohilriting in- 
furances without intereft, declares ($;•)' ' That all 
money lent on bottomry or at refpondentia, upon any 
)hip or (hips belonging to any of his Majefty's fubje£^s» 
bound to or from the Eafl Indies^ fliall be lent only on 
the fhip, or upon the merchandizes on board, and fhall 
be fo exprefled in the condition of the bond ; and the 
benefit of falvagc (hall be allowed to the lender, who 
alone fliall have a right to make infurance on the money 
fo lent ; and in cafe it fhall appear that the value of his 
fliare in the fhip, or the cfiefts on board, does not 
amount to the full fum or fums he has borrowed a« 
aforefaid, fuch borrower ihall be refponfible to the 
lender for fo much of the money borrowed as he has 
not laid out on the flup or merchandize laden thereon, 
with lawful intereft for the fame, in the proportion the 
money laid out fliall bear to the whole money lent, 
notwlthftanding the fliip or merchandize fliall be totally 
loft.' 

It is faid {a) that, as Eujl India voyages only arc mentioned 
n this aft, and that as c:<:prcJfio xinius eji exdufto alter'ruSy 
t follows that bottomry loans, where the borrower has 
nothing on board, may Be legally mgide in all other cafes, 
as at common law, except in the cafes prohibited by the 
ftat. 7. G. II. c. Zlj § 2. (b). 

It is certainly not a little fmgular that the fame legifla-* 
tuic which thought it ncceflary to prohibit fuch loans 
upon Eajl India voyages, fliould not have thought the 
fame prohibition equally neceflary in all other cafes. 
Yet, I cannot, in this cafe, admit the application of the 
maxim, expreffio unius ejl exclufio alterius. If, indeed, 
tlie maxim were, exclufio unius ejl recognitio aluriusy it 
might be more applicable « But fuch a mi|xim would 
have the efibft of proving, that a ftatute. which, fhoujid 
be made to reftrain one particular abufe, would fanflion 
all others of the fame nature ; which is manifeftiy ab- 



i^ 



{a) Park, 4H— (*) Vid. inf. 643. 
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fixrclk But, be this as it may, fuch an inference is ^ot 
fLifficient to prove that a fpecies of gaming fo mifchieyoua 
in its tcndcRcy had ever been fanftioned by the common 
la^*^. Nothing fliort of a folemn decifion of one of the 
Cwpreme courts of Wejlmhiflety could give to fuch doc- 
trine the ftamp of authority; and I believe there has 
not yet been fuch a decifibn. 

JVtany Britijh fubjc£i:s having, in the reign of Georgel.y '^'^^ ^^^' 7 f': f« 
fitted out Ihips and clandeftinely traded to the £q/l In- the lending mo* 
///Vj- under colour of foreign cominiffions, the ftat- 7 G. I. o7fo"cign"l^^ 
c. 2i,'§ 2, made toreftrain thefe pra£tices, and to prote£l ^^^'^^** ^»'P«- 
the monopoly of the Ea/l India company, amongft other 
regulations, declares, * That all contracts and agreements,. 

* made or entered into by any of his majefty's fubjefts, 

* or any perfon or perfons in truft for them, for the loan 

* of any money by way of bottomry, on any {hip or 

* fhips in the fervice of foreigners, and bound to, or de* 
< figned to trade in^ the Ea/} Indies^ fliall be void.' 

It is faid (a) that this a£l: does not mean to prevent Whether this 
tKe king's fubjedls from lending money on bottomry on^ j"^ reiiiains the 
foreigil fhips, trading to their own fettlements in the ncy to forcigncrt 
Eafl Indies \ and it muft be owned that, from the pre- own'ictUcincni* 
amWe to the ad, it would feem that it had only in view »"-^'»'''«« 
to reftrain the illegal commerce of Britijh fubjefts with 
the Eafl Indiesy without any reference to that of foreign-* 
ers ; 'y^t the above claufe exprefsly, ani in the moft un- 
qualified terms, reftrains the lending of money on bot- 
tomry on an^ (hip or fliips /// the fervice of foreigners {b)i 
Whether a Ihip, the property of Britijh fubjefts, fitted 
out by them, and laden with their merchandize, can be 
faid to be in thi fervid of foreigner Sy . merely becaufe (he 
is furnifhed with a commiffion from a foreign date, is a 
queftion upon which there has not been yet any judicial 
decifion. • 

In the year 1789 an a£l:ion was brought in the cCurt tt w'ould feem 
of Common Picas, on a refpondentia bond, executed by dentia "bond" or 
the defendant, an American, to fecute the payment of a ^"'.''^ l.'^f . ^l * 



upon goods on 
board an Amt* 



\a) Path 4i2.-(^) Vid. fup. fiji. '""' *'P' "" * 
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toyajp 'to™ cargo of goods (hipped by the plaintiff^ a Briti/h fubjcS 
ijiand u void, at Calcutta^ on board an American fhip, homeward bound, 
Smmner^.Grten, ^^^ Colcutta to Rbode IJlond. Thc fliip had laikd from 
I U. BL lou England and landed a cargo of European goods in Bengd^ 

previous to her taking in the cargo, on iR^ich tlie txnj 
was given.*^The defendant, being arrefted on the bond, 
moved to be difcharged out of cuftody on entering a 
i c^ommon appearance, on the ground that, fince the inde- 

pendence of the United States^ an American ihip was a 
foreign Jbip ynibSxk the meaning of the above flat 7 & I 
c, a I, J 2. — ^The court difcharged the defendant.— Lord 
Lotighhorough faid, — << We do not think it neceflarjr, upon 
this application, to give any decided opinion upon tiiis 
a£l ; bur it would be improper to hold the defendant in 
cuftody, if there appears a probable ground that the 
contra^ which is the foundation of the a£lion is void. 
I do not chufe to enter into the conftruflion of the lla- 
tute ; but I think it probable that, in its true meaning) 
it would reach all trading to the Eajl Indies for the pur- 
pofc of fending goods to other parts of the world, con- 
trary to thc provifions of the company's charter." 
Money may bt By the law of England^ freight, as we have already 
borrowed oa {hcwn (ii), may be infured, and confequently it may be 

hypothecated upon a bottomry contrad^. 

In Fr-»rf money ^^ ^''^'^ *^ borrowing of money by thc ovmers 
cannot be ^lor- of a ihip, on freight not earned, is prohibited (i). Tt^ 

f owed onyVfiVA/j •_ »rf»»r /v« t /-'iij 

•xotifrcjit, reaien, as Valm informs us (r), i§, becaufe the Icnaer 

would be at the mercy of the borrower, who would not 
xnuch concern himfelf about freight, from which he 
could derive no profit. But it is permitted to borroflr 
mcmey on freight already earned; that is, where thc 
money bor¥&Wed is to be employed by the jafriightifi '^ 
. paying freight which he is bound to pay at all events. 
Freight, hi that cafe, being an expence which the Af- 
freighter muft lofe if thc fliip fliould be loft without 
coijipletihg her voyage, is a proper fubje£^ of inf^' 
ance, and confequently of a bottomry loan (</). Nor » 

^■.■lll.l»i.1l ■ _ ■ HM I ■■ ■.■ I I ■ ■■ ■ I ■ „ II I ,J , " "-^ 

(a) St:^; 75---(^) Ord. dc la mar. b;t. art. i^{^)^^ 
•A am 4^ -hi t„^(d) Vid* fup. 75, 76. «• 
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it permitted by the French \sm to borrow money on bot- 
tomry en the ^profits cxp<!£ied upon goods, becaufe profit 
}s uneertaili> ^and has no phyfical or fubftantial exiftence 
*t>n<board(tf). 

S6atnen m»y undoubtedly borrow money pn any goods Seamen may 
'they may 'hive on board \ becaufei as far as relates to fuch on their ^wJ^ 
goods, they are in the fame fituation as thofe of any other J^^'^o^n'their"^ 
^lipper.^ As lo their mages^ the fame reafons of poiicy^ wa^es. 
drawn from the neceffity of interefting them in the pre- 
fervation of the flip, which prohibit their being infured9 
equally foibid their borrowing money on them {b). 

'Whether money may be lent on a fliip or goods al- Whether money 
reatfy ixj^ed to the perils of the fea, is a queftion T^^J^^l^Z 
upon which fome learned men have differed. — VaHn{c) already in riflt. 
holds, that it makes no difference whether the loan be 
marfe before the (hip's departure or afterwards ; becauie, 
fays he, the p'refumption is, either that the money 
has been ufefully employed in the things put in rilk, 
or in paying what was due on that account. — Emeri'^ 
^on {d)i on the contrary, fuppofes that the original idea 
of bottoijiry was, Aat the money borrowed ihould be 
beftowed on the (hip, or vefted in goods for exporta- 
tion {e) \ and that, uppn this principle, this fpccies of 
Joan has been permitted and encouraged: But that^ as 
foon as the fhip fets fail the motive p tliis ceafes ; and 
a loan, after the (hip's departure, could not be faid to 
have purchafed^'the goods already expofed to the perils 
of the fea. — This is plaufible, but Falin's reafoning feems 
ilic moft fatisfa£kory. 



■».■ 



{a) Ord. de la mar. h. t. 9rt* 4* pQthier, b. t. n. 14. Erne- 
t/^. t. 2, p. 480. Vid. fup. 78. Vid. BynJ^, quxft. jiir. priv. 
lib. 4, c. 59 in which he cites a deeiiion of the fenate of Rotter* 
daniy to fhew that lucrum qftodJperaiuTy per leges nauticat, affecu* 
rar\ non poJi.'^[h) Etnerig* t. 2$ p. 48b.— (c) On art. 16, tit. 
dtlafa\fie;^\. I, p. 346. — [d) Tom. i,p. 484.— (/) Trajcfti- 
tia ea pectinia ell qux trans mare vehitur :— Sed videndam an 
mtrces ex.ea pecuBia comparatz, in A cau(a habeantur; et 
intereft, utrum etiam ipfae, pericuki credttcffi^navigcnt; tunc 
eoim trajeditia pccunia fit. IF. de naut. foen. \, 

T 1 3 CHAP. 
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C H A P, IV. 

0/ the Prir^ij>al^ and marine Inierejl. 

Of whatTh«io»n TO conftitute this contrad, one party miift lend 
may conhft. ^^ othcr a fum of money upon the ufual conditions. 

Not that this contrad could only be made upon a loan 
of money \ for, as a loan, it may confift, according to 
the ii^m/iii law, of all thofe things qua ponderer numeroy 
ft menfurd conjlanty et qua ufu confumuntur {a). In prnc- 
tice, however, fuch loans are fcarcely ever made but 
in money (A). Emerigon, indeed, mentions an inftance 
pf a loan of fix dozen of Morocco ikins, which were 
knt on refpoiidentia^ and a fecurity given for the fum 
at which tliey were valued, with marine intereft at cent, 
per cent, (c)* 

The principle Bottomry, as has been already obferved, differs 

upon which ma- ^^^^ ^ f j^ Jq^^ j^ ^ ^^^ j^ ^hc latter, the bor- 

riiic intereft it * 

•Uowati^. rower takes the rifle upon himfelf, and muft repay the 

money at all events; whereas the lender on bottomry 
tiikes on himfelf th^ rifk arifing from the dangers of 
the (ea, and is only to be repaid in the event of a fafe 
arrival. He may therefore legally ftiptilate that, in the 
event of a fafe arrival, he ihall be paidy befide the 
fum lent, not only a compenfation for the ufe of his 
money, but alfo the price of the rifk. And as it is im<< 
poflible to fix any rule by which thi^ can be precifely 
afcertained, it muft in all cafes be fettled by the agreement 
pf the parties (^). TrajeBitta pteunlay propter periaduw] 
creditoris \ quamdiu navtgaf navis infinitas tjfuras recipere 
potejl (e). Juftiniatiy howevcTi after prohibiting the 
eentejima (which was one /«r cent, per month, or twelve 



{a) ff. 1, 2, dc rcb. crcd. § l. — (h) Poihler^ h. t, n. 8.—! 
\e) Etnerig, X. 2, p. 412. — (d) Viju ^J^cr^ h. t. n. 2.— 
i^e) Paul, fent. 3, 11^ 1^ 
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per cent, per annum) y in ordinary cafes^ permitted it 
in this contrad, and forbid any higher intereft fa). 

Such a rule might have been proper in a country 

^w-herc navigation was confined to mere coafting voy- 
ages, and where the principal difference between the 
rifle of one voyage and another confifted in the time in 
■which each might be performed. But, in modern 
times, when commerce is carried on between countries 
the moft remote from each other, it would be impofSblc 
to fix any precife ftandard by which the rate of marine 
intereft could be properly regulated. 

The marine intereft, therefore, however high or exor- Legality af i% 
bitant it Jjiay feem, cannot be deenled ufury, provided 
the money lent be bond fide put in riik. Several attempts, 
hovrever, have been made to call in queftion the legality 
of fuch contrafts ; but, in every inftance,^ the courts, 
both of law and equity, have held that if the principal 
be hon& fide put in rilk, the contra ft is legal, however 
high the marine intereft referved may be (^). — If, in- 
deed, the form of a bottomry or rcfpondentia loan be 
ufed as a cloak to an ufurious contraft, there can be 
no doubt but that it would be illegal and void. 

It is of the effence of this contraft that the fum lent it is only due 

w^ncrc the I'lflf 

be put in rilk ; and it does not, in truth, become a bot- has hccn gom-f 
tomry or refpondentia contraft, till the rifk commences, '"cnccd. 
Therefore, by the Roman law, if the borrower had fpent 
the money oh (hore, and did not expofe it to the perils 
of the fea, it was not deemed bottomry, but only a 
fimple loan at common intereft [c). ' And by the general if the rifle hcntt 
iaw of merchants^ at this day, the contraft of bottomry, ^^JlJIj^'ci'^jfj! ['^t 
like that of infurance, is merely executory y till the rifk has come a fim^iic 

loan; cvca 



(a) Cod. lib. 4, tit. 32, dc ufur. 26. — fbj R. Sharpky 
v. HurrelU Cro, J. 208 j Per Doddridge^ J. in Roberts v. Tre- 
nayne, Cro. J. 508;] R. in Joy v. Kenty Hard, 418: R. in 
Soome v. Gleen^ l Sid, 27, i Lev, 54 ; Vid. Dandy v. 7«r- 
wr, 1 Eq. Ca. Ab. 372 ; R. De Guilder-^, Depeifier, 1 Vern, 
?3$ 5 R. Anon. 2 Ch. Ca. 30. — {c) S, dc naut, faen. i. 

T t 4 been 



though the bor< been TQmQienced ^ and thf[ tionowo;, like tf^e .iiifuxfd, 

roller coveiiaiU *- i r' i_ • • ^i_ r « 

to perform tho »»y, at Jiis pHafuxc, ty pvmg MP ti^ Yoyagpi prop^d, 
'•J'^- or by not i^^i^g.the goods on which the money iwas 

UxiU prevent ia ever taking effis£^* ' Foii however h; imy 
hav^ happ^ped, t^t the ri(k was never comxne»ce4| tt 
is fufficient that this has happened^ to turn the contract 
into a (imple^loan, at conunop inter^ft^ The marine ist 
t^eft pan only be dye in refpeft of the principal hayixig 
l^een a£laaUy put in rilk ; nothing elfe can give the 
lender a legal claim to it» , And this is fo^afen where 
the borrowet covenants to perfprm the voyage men^Qne4 
in the contrail within a limited time {a)* 
£>e CufirUr V. Therefore, whore the borrower was bound, in . con&r 

I 'nr^'ziit deration of 400 L, the fum .Ifant, to perform the voyage 

mentioned in the bond, vrithcn fix- months ; and alfo>, at 
the expiration of that time, to psythe 400k and 40 1. 
premiuni, in cafe' the teflel anmd £i£e $ and it happened 
diat the flnp *never £ulQd on ^thq voyage, whereby, the 
' bpod became 'fieyrfeited.r-The ^ri^^er broi}gl^.r}iis^ 
in*equity lobfs.ttlievedi tod it:-i9fa& there d^p^^d, that, 
yas there had been €0 hazard! of iq^g the prin(;jpal, ,the 
lender muft give up ihe )|>i;(mi¥eai|? Jin4 l^e ^ntent with 

wi at aMowawre To the fin^ injereft payable* in fuch cafes, on thq 
oug>it ro be f^j^ bortow^d* F/iHn {"i)^ by.sm^^ogy to the praOicp in 

m^idc ro rhe r ' r 111/ '* 1 ir' * ' 

icoder, where the cafes of mfurance, hciai th%%*x0Xic ^^iiX per-^ cent, ^uff>n 
Immeucfdl^'" ^ w^P««^ intwft.tPUght t^.l^e.paid by the bonower 

who haa failed in tb^ contr^<f^,-4n ^k t})^^ leader has 

/ infured 'hi>..t>rirtcipaL— -jEwiTf^w {c} agprpve^ this 5. but 

adds, thit if'thit bolrrptver l?f,rB^|. in fault, it w/U be 

fufi)cicpt to rCp^y the (iui> lent, vith the prdipary in- 

lcr«it. frQ.jne^lt ftpjps but rcafouaWq . that the lender 

. illiquid, in cvtery fuch (ftfe, 'receive not only his^ prii^cipaj 

•and inte<^A,j[b))t alio .^^e hfsiii 'J>er cenL^ u]^cn the ms- 

. rme intpreft^^ and all cliarge?^ of inf^rance. . \ . 



■ H • f(jii - *■ '■ ' i ' I* » « " ■ > 



{a) -Potifkrfh-. U a. ^^r^^*i-f^iin on art. 15, h. U^Zmm^^ 
t' ^f ?t 494-'-"(^h^o ait. .i5,.h, t,— (f) Tpra. ?; p. 496. 

In 
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In' 'general, as foon as the rifk ceafes, (difiujo pe^ WhenWcrifk 
•ariculoy) cither, by the ihip's fafe arrival, the expiration ^5^*«; «he m*- 

- , • ' , , . . nneintercft 

of the term, or any other event, the manne intereft ccafct. 
oeafes^ and the debt becomes abfolute. From that time, 
if the borrower delays payment^ it bears only ordinary 
intereft {a). 

If the contra£k be for a certain number of months, wim» the tjmc 
cither at a fpecific fum, or at fo much per month, and °^?! "^ '*«* 

* . ^ . * ' njited, the ri|k 

fo at that rate, for any longer time, not exceeding a fixed ?"<* '*»« marine 
period \ and the voyage be performed within th« period wuTthcTlmpT*' 
firft limited, the marine intereft for the whole of that ^^^^"^^ ^^"^ >^y- 

3ffc DC not 

period, will neverthekfs be due : But if it exceed the ended. ' 
latter period, the rifle of the lend^ will ceafe, and" the 
debt become abfolute^ though' the voyage fhould not be 
ended. Poft diem prajikutantj et conditionem impletam^ feri- 
fulum ejfe crediioris definet {b). 

And this holds even where the ihip has been prevented And the riflt of 
by inevitable accident, from performing her voyage within ^^^c^^^J"^ ^J^ 
the t}me limitedy^— As where money was lent on bot- the fhip ^as 
tomry, with a condition, that if the fliip, which was ev^abilfaccidcnt 
bound to the Eaji Indies'^ Ihould return to London within ['^"' l«^fo«^*n« 

** nxt voya|;e writh- 

26 months, or if fixe fliould not return within that time, in the time n- 
and (hould not be taken or loft within that time, the "****^1__ 
money to be paid, &c. The Jbip was detained at Surat ^"g^'^'w v. 
in India, by an embargo laid by tbf Mogul, //// after the Ab. 281. 
36 months were elapfedy and in her return home was taken j 
fo that the bond was forfeited. Bt?t there being no fault 
jn the mafter, and the voyage being thus delayed by in- 
evitable accident, the borrower brought his bill to be 
relieved againft the penalty of the bond.— But Lord Har- 
courts Ch. faid, — f<I cannot relieve in this cafe, againft 
the exprefs agreement of the parties. — ^If the lender has 
infured this money upon the (hip, the borrower ihall 
have the benefit of the infurance, upon allowing the 
lender the charges of the infurance^ and paying him th^ 
money in three months/' 
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[a) ff. de naut. foen. 4.— (^) ff. «^ fup* 

Emeri^on 
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U tke marioe 
inufcftUe agreed 
to itc paid for 
tl>e fifll fix 
monihs, though 
tbc (hip Ihiuld 
bo loft ; wberhcr 
thii be a kpl 
cuntiact. 



Common in* 
tcreft bcgink to 
run on the prin- 
cipali u foMi as 
tbt riSk codt. 
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Emerigon puts a cafe, where it is ftipulated that i^per 
cent,, (hall be paid for the firft fix months ; and that diis 
(hall be payable, tbotigb the Jlnp Jhwdd he afterguards kjt. 
And he feems to be of opinion that, if the (hip be loft 
after the fix months, the lender is not entitled to the 
fix months' intereft. — He fays that if the borrower had 
remitted the intereft for the firft fix months, the lender 
might fairly receive it ; but that, if he fhould not, from 
the profits of his trade, have been enabled to do this, 
he would be difcharged from all obligation (a). — ^This 
diftinckion is founded on principles much too vague and 
indefinite to be received as law. With us, the contrad 
would not be ufurious, becaufe the fum knt would be 
put in hazard; and being legal, it would be bidding 
upon the borrower, whatever hiight be the ultimate fuccefs 
of the adventure. In fuch a cafe, the firft fix mondis 
would be confidered as a diftin£b rific. 

If, when the fea*riik is ended, the borrower delays 
payment, the common intereft begins to run, ipfo jure^ 
without any demand. Difaiffb pericub majus legttlmd ufura 
nm deheUtur {I). But this intereft runs only on the prin- 
cipal, not on the marine intereft ; for this would be in* 
tereft upon intereft : Accejjlo acceffitmis nm efi {c). 



{a) Emerig* t. 2, p. 518.— »(^) fF. dc naut. focn. 4.— (^) Po- 
$bier^ h. t. n. 51. ; Emerig. U 2, p. 414. 
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CHAP. V. 

Of the Perils or Rijks io which the Lender is liable. 

IT is eflential to this contraftj not only that the it is cflVntiaJ to 
money be lent on a fhip or goods, but likewife that thefe [Jj^'j \lTkn<icr 
be cxpofed to the perils of the fea, at the rifk of the »un the fca-iift. 
lender ; that is, that the repayment of the fum lent, and ' 
the marine intereft, fliall depend on the fafe arrival of the 
Ihip («). The perils of the fea, in a large fenfe, com- 
prehend all thofe accidents and misfortunes to which fhip^ 
at fea are expofed, and which no human forefight or 
precaution can avert or refift 5 FIs divinaj qua pracaveri^ 
i2f cut refiftis non potefl. This idea fcems to be very fully "^"^ P".'^« ^^^ 

m X' ^ r \ r 1 1 /- nearly \\\t fame 

cxprefled m the ufual terms of our bottomry and reipon^ as in infurai^c. 
dentia contra£);s ; by which it is provided that, ^ if in 
' tie courfe of the voyage, and within the time prefcribed, an 
< ^utter lojs of, the Jhipy by fire, enemies, men of war , or any 
^ other cafuedtiesy fball unavoidably happen^ 4tbe bond fhall 
be void, and the borrower difcharged. So that the pe- 
rils to which the lender is expofed, aj^e nearly the fame 
as thofe to which the underwriters upon a policy of in- 
furance are liable (i). . 

Though a lofs by pirates is not ufually expreffed ii^ a lofs by pitntca 
bottomry or refpondentia fecuritiesj yet this is a rilk "^jj^tl^jji" ^**^ 
within the meaning of the words •, piracy being one of 
the cajudties to which (hips at fea are liable {c). 

But 



(ij) Pothter^ h. t. n. i6, 38. — [b) Vid. Le Guidon, oh. 18, 
art, 2« Valiti ob art. 11, h. t. and on art. 6, tit. des ajfu* 
ranees ; Pothter^ h. t. n. i6. Vid. fup. 416. — (tf) R. in Bar* 
ton v. Wollifordt Comb. ^6, But this was pot a qucftion upon 
9 bottomry contraft, as has been fuppofed. Park 421. It 
^«fe in an a^Ion on a bill of lading, to whlc}i the defendant 

plead^ 



r 
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Kottiiog Oiort rtf But whatever, may be tl^e perils to which the lender 
difd^am the ^s liable, notKing fhprt of a total lofs will difcbajrgc the 
Mrowcc borrower. TTic obligation remains^ however the goods 

^may be imaged by the perils of the fca. Nor is there 
any dedu£iion pn account bf fuch daxx\age ; for the lender 
• is not bound to contribute to iimple average or parti- 
oilar damage, unlefs by exprefs agreement. In this 
rcfpeflt, the lender 01} bottomry is in a better fituation 
tlian an infurer, who is obliged to indemnify the infared, 
to the extent of the fum infured, from all damage arifing 
from any of the perils infured againftk A capture, there- 
fore, to have the effeft of difcharging the borrower, vcivfi. 
be fuch a taking and detention as would amouqt to g 
total lofs in a cafe of infurance: A mere tempoi^i;y de- 
tention will not dlfchar^e the borrower, un^efs the voyage 
be thereby loft, 
A fliip U cap« *rhus : — An a£^ion waa brought op a bottomry bpnd, 
*afnea*f^a^* on a voyage from the Tagta to iSfrw Tork\ ^nd.th^ con- 
roonih, recap, dition of the boiid was, that if, upon the IJiip^s arrival at 
ricdcua portout Netu Torl^ the defendant fhould pay the plaintiif. the fi^ai 
tT'o^^jl lent, with the ftipulated inter^ft ; or if thi: Ihipjhouif Ik: 
ftorcd on pay- |oft, taken by the enemy, mifcaixy, or be caft,away^^tl»^ 
and at laft ar- ' bond to bc void, othcrwife to remain in forc^.?-rThe d?- 
ordcmS'' fcndant pleaded, {^. Norn ejl factum \ 2diy.'Th?t,%flup 
The borrower u 'did not arrive fafe at Neno Tor^\ idly. Th?dt ,the Ihia 

f»ol difchargcd. •. tit • • ' \ " " v 

., was captured by the enemy,— Ifluf was joined^ .np9][i^e 

'^i^mhn b'r'. *^ ^^ ^'^^ P^^*^ ' ^'^^ *° *^ ^^^ ^ Plai^fif rcylied 
, M'c|>. 23(7. Ill* fe-capture. Iflue being joined on this replica^qn^ it ap- 

" V ^ peafcd upon the trial, that the fliip was take^.- on h^r 

paflage tp Neiv ITork, detained for a month, and p{un- 

deWd .' of her ftores ; that fhe was then retaken by an 

'Ewiyh privateer, and carried into Halifax \ where tie, 

"^ court of admiralty decreed tliat flic fliould be reftpre4fo 

the' original owners, on paymc;nt of falvage, which. ,.w« 

^.,: T .Tr^'i >' ' ' -''-'■• " 

pleaded piracy ; and upon demurrer to this pica, . it. was^on- 

^ tended ,~ that robbery is no more an excufe to a maftcr of 

a (hip than to a coinmoih carrier: But' the court held that 

piracy was an excufe in this .cafe, being one of the dang^s of 

^he i'cas. ' 

raifcd 
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raifed by fale of part of the cargo ; that after a con- 
fidexabfe repair there, fhe failed for' Ne%\) Tork, where " 
fhe arrived with the remainder of her cargp, and earned *, . 

her freight: That the ftip and freight were jtheji worth 
the fum mentioned* in the bond ; but not worth that 
fum, and the fum laid out in repairs. — There was a yer- / 

diGt for the plaintiff, and the court, lipon a .n^otion for 
a new trial, determined that the verdift was right, and 
the plaintiff entitled to recover. — liOxA Mansfield^ in de- 
livering the opinion of the court, faid ; — « It is clear 
thati by the law of England^ upon a bottomry contraft, 
there is neither average nor Jalvage. \i has been con- 
tended on the part "of the defendant, that this cafe is 
within the favirig words, that, in cafe of lofs by capturtj 
the bond flioulii be void •, and thctt here'was a capture 

I 

a^d detention for a month. But, upon confideration, 
we are all of opinion, that a taking, within this condi- „ . . 

tion, does not mean a temporary taking, which is only 
an obftruction which may laft for a day, it muft be fuch 
a taking as, between infurer and infured, would ampunt 
to a total lofs. But this was not fuch a caj^ture. The 
voyage Was not loft ; for the fiiip arrived at lier port of ~ . 
deftination and earned her freight : And as freight depends • 
on th^ fafety of the (hip, the fliip muft have arrived fafe . 
to have' ctirned her freight. Either way there muft be ^, 
a 'hatdihit) ; but the !aw allows no average orTalvage' in 
hbttdttiry bonds: * ^ .. . , . ^ : * "^ 

* '' Ko tois will have th6 effea of jVoidin^ "the cbntraA^ f^hc iciu!et if. 
or difchargiii^ the borrower, but" a total lofs proceeding J'^^'fjuig'^rom 
from the perils of the fea, diii-rng'the voyage, and within the internal dc- 

*^ ,-,..,. , rt* y>'' J-, /• ;'V * c. fed of the thing, 

the time fpecified iii the contract. Creditor fuba fert- anUfs by exprcU 
cultm ndvigationism cajthm foriuitU' tantum (a), iS.Uf po ftip^a^wn. 
lofs fliall be reputed to have ariferi firom tlie perils of tj^a 
iea, which arofe fxom the internal defe£l of the thjng 
Jiypothecatfed. As where a fliipis not fea-wottHy, and 
fconi agg^ it^lli'niicfa, ui ntheffticfa' cauleT or 
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where goods perilk of themfelveSf liquors run out through 

the defed of the caiks ; dry goods heat and ferment by 

length of time (a)y &c. Val'm (b) feems to ccmdenuiy 

a9 illegal, any claufe by which the lender is made liable 

for lofs occafiohcd by the internal defe£k of the thing. 

But Emerigon fcj holds, that the lender may, by exprcfe 

ftipulation, make himfelf liable for fuch lofles, provided 

the caufe did not exift before the ihip's departure. 

He It not liable The a£l of the owners of the fhip, of the mafier, 

ikI owncfs ot ^^ of ^^ borrower, is not a peril at the rifle of the 

maAer oi ihe lender. J^/i fufcipii in fe periculum navigationis^ fi^p^p^ 

perkulum forttUta^ mn culpa (d). As if the voyage be 

changed by order of the owners of the Aiip ; or if a lofs 

happen by the barratry of the mafter, or by the mif- 

condii& of the merchant; this will not difcharge the 

borrower. Si infortunium vel naufragium, ex culpa Mi^ 

ioris procejferitf tunc creditor non tenetur depericuh et damn^ 

in quod incurritur^ ex culpa vehentis aut alterius (ej. This 

is the general rule \ but, by exprefs ftipulation, the lender 

may be made liable for every lofs not occafioned by the 

aft of the borrower^. . 

Norforaiofsby If the (hip be forfeited, or the goods confifcated, for 

left he wat privy ixnuggUng, in which the lender had no concern, he is 

*** *'• not liable for the lofs ; for this does not arife from the 

perib of the fea, but from the lawlefs avarice and tc« 
merity of the borrower. Nen ex marina tempefatis dif- 
cfimine, fed expracipiti avaritid, et incivili deiitorii auda^ 
cid ig)* — Yet it is faid, that if the fender was privy, and 
confenting to the contraband trade in which the money 
was to be employed, he ihail be liable for the lofs. Si 
fciente, et confentiente iUo fiat^ cohfenfus jus facit. {h) — ^In 
England^ if the money were lent to be employed in a trade 
prohibited by law; the contract would be abfolutely 



{a) Ord. dc la mar. h. t. art. 12. Emerig, t. 2, p. 569. 
PothicTf b. t. n. 34. — (h) On art. I2> h. t. — (r) iToiii. a, 
p. 509. — (d) ff. dc naut. foen.— f^) Roecus nc navib. n. 5'i.— 
(f) Vid. Emerig, t. 2, p. 510. — [g) ff. dc naut. fcfin. 3.— 
{h) Kuricie, tit. 69 p. 762. Vid. P'alin on art. i J| h. t. 

void; 
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void ; and the fum knt could never be recovered from 
the borrower, even though no lofs had happened (a). 

The lender, like an infurer, is only anfwerable for iftbeihipdo 

, , not fail on me 

lofles which happen within the time and place of voyage deicnb- 
the rift, as fpecified in the contraft. Therefore, if without nccci- 
tlie (hip deviate from the voyage, without neceffity, the ^^^y* ^*'^ J^"^*^*^ 
lender will not be liable, any more than an infurer, to charged hom 
any lofs that may afterwards happen (^) . Upon this 
fubjefl: I would refer the reader to the chapter on de- 
viation, in cafes of infurance (r), the doctrine of which 
is equally applicable to the prefcnt fubjeft. 

Our courts, both of law and equity, have adopted the 
fame principle in feveral inftances. 

Thus :— The plaintiff lent coo 1. upon the hull' of a ^ ^^P 'V^(^^ 

^ . , altera wiltuldc- 

fhip, and the defendant covenanted to pay, if the fliip viation, the 
went from London to Bantam, and returned from thence j^^j^i^*^ 

direftly to London, within 12 months, 550 L; if from 

London to Bantam, and from thence to China or Formofa, skin, i^z. ' '^* 
and returned to London within 24 months, 650 1. ; and 
if {he returned not within 24 months, then to pay 5 L 
per month above the 650 L, till 36 months ; and if fee ^ 

returned not within 36 months, then to pay 710 1., un* 
lefs , it could be proved that the fhip was loft within the 
36 months<i — ^The (hip went from London to Bantam, and 
from thence to Surat and other parts, and fo returned 
to Bantam ; and in her voyage from Bantam ' to London, 
was^loft within 36 months. — In an aftion upon the bond ; 
after % feries of long and intricate pleadings, the above 
fa£l9 appeared upon demurrer.— The court inclined to 
think, that, by reafon of the deviation in going to Surat, the 
plaintiff was difcharged from the rifle, and therefore en- 
titled to recover i and after time taken to deliberate, they 
adjudged accordingly fdj. 

So, where, to an aftion upon a bottomry bond, the '^ 1^^^ fhip be 
defendant pleaded, that the fliip went from London to King'5 feivrcc, 

this will excufe a 

"■ • "' ^ '■ ■ — ^ deviation j but 

^i«fir t 1 t . ^-^fiT^r. 1 « if the borrower 

faj Vid. lup. book I, ch. 3, § I, 2,^(h) Pothier, h. t. n..l8. alledge a devia- 

Emerlg. t. 2-, p. 522. — {c) Sup. 392.—^^^ Vid. Anoo. I Eq. tion, this mult 
Ca. Abr. 372, 2 Ch. Ca. 130. 

• Barbgdoes 
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'I 

beexpiiciH74- B^rttJtiSf Jlfu JiviaiwUf amd affcenfardst on her rttvaa 

■*"!; finxm Bariad§es txfwards Ltmdm^ ihe was lofk m vtagh 

muismM V. ^mdiBo: Thc plaintiff replied that die ihip* in her ic- 
H5i iM'ftRcp. turn^ went nom Barbadoes to jammca \ and dut after i 
iito. S.C. j^^^ dwrc, flic failed from Jmmaka for Lomhth and was 

loft i and fo fliews a deviation : The defendant icjoined, 

that (be was prefled into die King's fenrice, and fi> was 

compelled to go to Jamaica, which is the deviadim pleaded 

by the plaindff ; aifque boc^ that flie deviated lAer Ae 

was preffed. Upon demurrer to this rejoinder, the plain- 

tiff had judgment. — ^The court held that the plea of the 

defendant was not good ; for he alledged that the ihlp 

went from London to Bariadoes, widioot deviation, and 

that, in her return from Barbadoes to London, Ihe was 

loft in the voyt^e afore/aid \ but did not fliiw, wthout 

dewation. And as the condition was fo in exprefs wordsj 

the defendant ought to have ihewn exprefslj that he had 

performed it according to die words. 

Changing the So where money is lent on goods, on boord a certain 

fliip without ne- flj- ^^ ItiiAet is only confidered as liable for the rifk 

charge! ihe on thofc goods whdc they are on board that fliip \ and 

^'/" if they be removed to another (hip, without neccffity, 

the lender will be diicharged («).-*But if the change b^ 
occafioned by any neceflity, he will ftill continue liable. 
As if the firft Ihip be prefled into the king's fervice, or 
be declared unzuvigable, 8cc. ; the borrower may load 
the goods on board another vefTel at the rifk of the len- 
der, and the iucreafe of freight, &c. will be a general 
average, to which the lender will be liable {h). 

Dur^tioi, of ihc ^^^*^y ^ generally lent for the whole Voyage, 
rift. outward and homeward y or for cither feparately \ or 

for a limited time. The contra£l ufually fpecifies the 
commencement and end of the riijc ; and any misfortunt; 
happening before or after, is at the rifle of thc hpr- 
rower (4:). If tlie voyage be defcribed in the bond; bttt 

V >■.!—■ ■■■I. »■ ' - ^ ■■'■■' . I ■ 11 IIMll Mil ...^ .1^ ■■■l.ll — 

(tf) PothicTf li. t. n. 18 ; Emerig. t. 3, p. 524.— (i) £t8trij» 
ut fup. Vid. fup. bbok I, ch, 11, § a.— (^) Vid. Folk, oa 

art. ij,!*. t. Emrtg, t. 4, p. 514.. 

the 



Ghap^VO . 



the Rtjk. 



the time of the commencctfient and end of the rifk be 
not fpeciiied, the rifle, «« to the fliip, fliall commence. 
from the time ihe fets fail, and continue till fhe anchors 
in fafety at her porf of deftination 5 ""and, as to goods, 
from the time they are (hipped, till they are fafely 
landed (iJ). 

"When the loan upon goods is both for the outward 
anA homeward voyages, the lender continues liable to 
the r)(k during the homeward voyage* on the goods, by 
M'^hich thofe'hilvd been replaced on which the money wa$ 

lent {h). ' 

- » 

9 — ' ' — ' ^^^^^^ ■ '^w* 

(fl) Vid. fu£. book I, ch. 6, § 5. — {h) Pothi^^ h. t, n. 34. 
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By tht {eneral 
U«rof mcr- 
chantt, th« leii* 
der it liable to 
{cneral avenge. 



CHAP. VL 

Whether the Lender be liable to general Average. 



npHERE is this difiereoce between infuiance suk^bottom- 

Tjf that an infuxer, unlefs he ftipulate to be free of 

particular average> is adways liable to that charge ; whp»» 

a lender is not liable to it, unlefs by exprefs ftipulatjon: 

But| by the general law of merchants, in cafe^ of gro{& 

or general arerage, the lender (hall contribute to difcharge 

the borrower {a) : The reafon of this difierence is^ that 

particular average in no degree contributes to the fafety \ 

of the flap ; whereas it is to thofe facrifices which are ttc 

fubje£i of general average, that the lender owos the prc- 

ferration of his money, which, without fuch facrifices, 

would be loft with the ihip (^). 

The nature ttf Foreign writers even hdid that a ftipulation on the 

fcemsto" equire pauTt of the lender, to be free of general average, would 

(^»* be abfolutely void, as being inconfiftent with the nature 

of the contrad:, contrary to good policy, and injurious 
to the interefts of the lender himfelf, who muft lofe all, 
if the ihip be loft {c). Indeed the nature and objed of 
bottomry contracts, feem, of themfelves, to require that 

(«) * L'argent a profit n'cft contribuable en aucune avane» 
< refcrv6 qu' auz rachapts, compofitions, ct jets fails poor la 

* falTation du total, et pour le foulagement ou I'evafion, des 
' dangers/ Le Guidon^ cb* 191 art* 5.— ^Cc qui eft fort jufte/ 
fays CUirac in his commentary on this pafTage, ' afin que cettc 

* grofTe iifure pafle au paroifle, Penfatio vel aquamenturd pmae/i, 

* comme dit Du Moulin fur la loi pericuTt pretium. Dig, De nauttco 
^fsnortt eu fon trait^, Contra^, ufur. qua;ft. 3 de irajediim. 

* L'argent a profit ne charge pas le navire mats I'affe^e par hypo- 
' tb^que, laquelle ne fubfitie que par la falvation d'lceluy ; c'cll 

* quoy il eft raifonnable que la dlte hypotheque contribue a ce 

* qui coDcerae la coufervation du total, ou de fon fujet, Ut om- 

' tuum in trihuiiont farciatur quod pro omnibus datum ejl* Vid. 

Pothier^ h. t. n, 42, 47.— (^) Emerig. t. 2, p. 505. — {c) Confult 

ontbis point yaliuj on art. i6« lu t»; Pothier^ n* 4^; Imerij' 

t- 2, p. J05. 

7 the 



Chap. VI.} AvBTfgi. licft 

tKe lender Ihall be liable for general atctage. The bor- 
roTver generally takes up the money becaufe he has not 
a capital of his own upon which he can carry cm hit 
trade. Knowing that it would be impoflible for him to 
repay the fum borrowed, but in the event of a fortunate 
return, he means to run no rifk, and agrees to part with 
a large ihare of his profits, to be free from all perfonai 
refponfibility. But if he fiiould be held Uable to general 
average, then, by taking up mpney in this way, he muft en- 
gage in a game of hazard, perhaps without being aware 
of his danger, in which he may eventually be ruined* 

It has beeii faid, however, by a very diftinguifhed Whether by ih« 
judge, that, « by the law /England, there is neither average **^ of f "!/"»•• 
norfalvage upon bottomry contra&s (a) J* And this do£brine, 
fo far as it relates to average, has been £nce adopted by 
another noble perfon, no lefs eminent for his learning 
and abilities {b), I have anxioufly fought, however, but 
fought in vain, to find any decided cafe, or authority 
in the law, which could warrant this do£^rine. — I cannot 
agree with a learned vmter {c) on this fubje£l, that the 
ftat. 19 G. IL c. 37, § 5 (tf), which provides that the 
benefit of falvage (hall be allowed to the lender, on Eafi 
India voyages, eonclufively proves tiiat dkere ¥ras neither ' 
average nor falvage upon bottomry contracts at eommon 
la^v. — ^I never could look upon tiiat ad 7» having intxo** 

duced any new principle into the law either of infuranoe 
or bottomry contirads. On the contrary, it foem^ to me, 
after the beft confidertition I have been able to give the 
fubjeA, that it merely icftoyed them to th^ir originat 
and only proper ufe, from which a fpttk of gaming h^dbeen 
fuffered to pervert them. I cannot even adipit U)^tj be- 
csiufe the ftatute gives the benefit of falvage to the lender 
upon Et^ India voyages, therefore he urns iiot etHitled t<^ 
this at oommon law. As wdlmigbt it be (aid, that be« 
caufe the infurance of enemy's property) in tkne of war^ 

(^i) Per Lord Mansfield in Joyce v. Wtlliamfmi fop. 65a,— 
{h) Per Lofd Kenyan tt N. P. iA Wulfok v. Enu^. inf. .61q.— 

U a »• 
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Iflhcinfured 
upon a refpon- 
dcniia intere(V 
on a foreign (htp 
be obliged to 
contribute X\» a 
general average, 
the underwriters 
willbcJiable. 



at N. ?. after 
Tr. 17I9, Park 

4*3. 



The decision of 
a foreign court 
of coitipetem 
jurifdidion is 
the bcft evi- 
dence to lhe\r 
what the lave 
of the couotiy 
is. 



has been occafionaliy prohibited by ftatute,- therefore the 
infurance of enemy's property is a legal contrad at 
conunon law (a).— JSut even admitting the inference, that 
becaufe the ftatute gives the benefit of falvage to the lender 
upon Eaft India voyages, therefore he was not entitled to 
this at common ilaw ; does it from thence follow that he 
was not Jiable to general average at common law ? The 
ftatute no where mcixtiorrs general average. 
• But whatever may be the true rule of law which 
ought to prevail on this .fubje£^, it has been determined, 
that if an infurance be made in England upon a re- 
Ijpondentia hatereft vpon ^ foreign Jhip, and it appear that 
the lender is liable by the law of the country to which 
the fliip belongs, to. contribute to a general average; 
the underwriters upon the policy will be liable for fuch 
contribution. 

- Thus : — ^Whcrc a refpondentia loan on tl Danifb fhip and 
goods was infured in England^ and an average lofs was 
fuftained upon the goods to the amount of 61. i^s, per 
cent, to which the holder of the refpondentia bond was 
obliged to contribute. He brought his a£Hon againil the 
Englijh underwriters to recover the amount of this con- 
tribution. — Lord Kenyon^ who. tried the caufe, faid,— 
<< By the law of England, a lender upon refpondentia is 
not liable to average lofies; but is entitled to receive 
the whole fum advanced, provided the (hip and cargo arrive 
at the port of deftination. The plaintiiF contends diat 
as, by the law of Denmark^ fuch lenders are bound to 
contribute to average lofies, according to the amount of 
their intereft, the .infurer here muft anfwer to them. 
The Danfh conful has proved that he received a judgment 
of the court of Copenhagen^ the decretal part of which 
proves the law of Denmark to be as ,the plaintiff has 
ftated it. The opinions of feveral m&n of eminence in 
that country have been offered on each fide : But 1 rejeft 
them, becaufe the folemn decifion of a court of compe- 
tent jurifdiftion is of much greater weight than the 

' ■''' ♦'■ V 

; ^ («) See this fubje6l fully eonfidercd, fup. book i, ch. 2, § /• 

opinions 
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opinions of advocates, however eminent, or even the 
extrajudicial opinions of the moft able judges. It feems 
as if, in this cafe, the underwriters were bound by the 
la-w of the country, to which the contraft relates." — The 
jury found a verdift fot the plaintiff (tf). ' 



(^a) Vid. the cafe of Newman v. Ca%aJetf Beanves lex mere. 
349, where an infurcd had been obliged by the judgment of a 
foreign court to pay a larger average contribution than by tlw 
law of England <:Q\iX^ have been demanded,. but it appeared to 
have been cuftomary in adjufling lofTes to allow the whole of 
fcich contributions ; Mr. Juftlcc Buller at N. P. ruled that if 
the ufage were clearly proved, it ought to govern. 
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CHAR Ylh 

Whether the Lender be entitled to the Benefit ef 

Salvage. 

The ilit. 19 G. 'TPHE provifion of the ftat. 19 G. 11. c. 37, which girci 
the bencfir^o/* the benefit of falvage to lenders on bottomry and 

w^'^^flyJ*/*" '^c'p<*'^^C"tia, being confined to Eafi India voyages, it 
di» voyages. ' may be proper here to enquire, whether, before that ad, 

the lender, upon any voyage, was entitled to the benefit 

of falvage. 

Whether the By the general law of merchants, the eTcnt upon 

^^^gJ'tV^L "^^^^ *^ borrower is difcharged, is the total lofs of the 

tied to tbt Unie (hip or goodt upon which the money i^ lent ; provided 

this happen by the perils mentioned in the cpntrad 
Though the borrower is bound to pay the fuhi lent and 
the marine intercft, in cafe the fliip or goods on yfhicl 
the money is lent arrive at the port of deftination, how- 
ever damaged or reduced in Value by the perils of the 
fea; yet if part Ihould be captured or loft, the boi: 
rower is only bound to pay >n proportion to what re- 
mains (a). — ^Thus, if loool. be lent on goods, the half 
of which are loft, the reft faved, the lender will lofe 
500 1. of his principal, and the borrower will pay tbc 
remaining 500 1. with the marine intereft upon that fum, 
If the flilp be loft, but the goods on which the money 
was lent arc all faved, the contraft will remain in force, 
and the borrower will be liable, provided another Ihip 
can be procured to convey the goods to the place of their 
deftination. But the charge of the other veffel will be 
at the expence of the lender, and if np other can be 
procured, the borrower will be difcharged on accounting 
to the lender for the procecfis of the goods faved. 

(fl) Pothler^ h. t. n. 47; Valin^ art. II, 14, I7» ^' ^' 
Emerig.t. 2, p. 453. Confidt on ibis point ^^iii. quz^* F' 

priv. lib. 3, c. i6. 

?•' •: ? But, 
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But, by the law gf England, according to the opimon I-<^^ Mamfei^^ 
of IfOrd MantfieU, which we have already had occafion it^ 
to refer to (a), there is neither average nerfalvage upon bottom-^ 
ry controls ; It muft be admitted, however, that, without 
the benefit of falvage, this contract muft partake greatly of 
the nature of a wager, even when the money is lent upon 
goods pn board of equal value. If diere be a total lofg 
of the fliip the lender lofes all, though all the goods arc 
faved. 



i> ■ »i 



(a) Sup. 659. 



^^^^tdmtimm 



^i to the irtfurmcf of bottomry and refpondetttia toatiSf 
vid. fup. 93, 94, 95, 223, 225. 

jfs fo tie remedy tf the lender, vohert the horrwver becomes 
hmhrupt, before ttse rt/k is endtd^ and the lender entitled to r^ 
f ay mertt^ yid. fup. 631. # , 
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BOOK THE THIRD. 

X)f hifurance upon Lives. 

CHAP. I. 

Of the Nature of this Contra^. 

•efiaed. 'TPHE infurancc of a life is a contraft whereby the in- 

furcr, in confideration of a certain premium, either 
in a grofs fum, or by annual payments, undertakes to 
pay the pcrfon for whofe benefit the infurancc is made, i 
ftipulated fum of money, or an annuity equivalent, upon 
the death of the pcrfon whofe life is infurcd, whenever 
thisjball happen^ if the infurancc be for the whole life, oi 
in cafe this [hall happen within a certain period^ if the infur- 
ancc be for a limited time. 

Utility •£ it. '^^ precarious dependence of a numerous family upon 

the life of a fingle pcrfon, naturally fuggefts the idea of 
feeking fome proteftion againft a calamity, which fooncr 
or later muft befal them ; and this, probably, fuggeftcd 
the firft idea of infurances upon lives, as an expedient 
by which a pecuniary indemnity, at leaft, might be fc- 
cured to the fufferers, fufficient to refcue them from the 
poverty and diftrefs with which they were threatened. 

Upon this principle refts the utility of infurances upon 
lives, Perfons having incomes determinable upon their 
own lives, or the lives of others, arifing from landed 
property, from church livings, from public employmcntSi 
penfions, annuities, &c. by paying fuch an annual pre- 
mium as they can fpare from their prefent neccffities; 
may fecure to their widows, their children, or other dC" 
pendants, an adequate fum of money, or. an equivalent 
Sinnuity, payable upon their deaths. By fuch infurancei, 
alfo, may the fines to be paid upon the renewal of leafei, 

pr upon the dcfcent of copyholds, be provided for. So, 

where 
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-where a perfon, having only a life income, wants to bor- 
row money, but can only give his own perfonal fecurity 
for it ; he ^ay, by infuring his life, fecure to the lender 
the repayment of his money, though he fhould die before 
he is enabled to difcharge the debt {a), 

Thefe confiderations induced the Bifhop of Oxford and Eftabiifhment 
feveral other benevolent pcrfons in the reign of Queen of th&diifcrcnt 

* - , ^*: , companies for 

j^nftj to apply for the charter by which the corporation, the infurancc of 
called the Amicabli Society^ was eftabliflied ; to enable per- •'''^^• 
fons to fubfcribe a part of their incomes, in order that 
the reprefentative of each fubfcriber fliould, upon his 
death, receive fuch a fum as the funds of the corporation 
would enable them to pay upon the feveral deaths hap- 
pening in each year. 

But as the benefits of this fociety were confined to a 
limited number of fubfcribers, and thofe only for fmall 
fums, feveral other corporations and companies upon 
more extenfive plans have been eftabliflied. — The Royal R»ycl Exchange 
Exchange and London AJfurance companies obtained char- ^p^rAnceeomtL 
ters from king George I. to enable them to make infur- ""*• 
ances upon lives. The Society for Equitable Affurances on Equitable af-. 
lives and furvivorfliips, was eftabliflied in the year 1 76a, 
by deed enrolled in the court of King's Bench at Weft^ 
mitijlery in which every perfon who infures becomes a 
membei^ participating in the profit and lofs of the fociety. 
The fuccefs attending this cftabliflimcnt has given rife 
to two others, namely, the Wejlminjier Society y for infur* mjiminjier 5«- 
arice on lives and furvivorfliips, and granting annuities ; p^^/^^ q^^^ 
and the Pelican life infurance company. /"»«y- 

We are not informed at what time this fpecies of in- Lcgaiiiy of in- 

^ fuiancc on lives. 

furance was firft introduced into this country ; probably 
becaufe it came into ufe by flow and imperceptible de- 
grees. Roccus(h) has taken fome pains to prove that 
infurances upon lives are legal contrafts. Yet in moft of 
the ftates of Europe fuch infurances have been prohibited 
by politive law. In this country, however, fuch contrafts 
have been repeatedly fanftjoned by legiflativc authority. 






[a) Vid. inf, ch. 3. — [h) De affecur. n. 74. 

and 
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$Dd indcol the kgaUtf of dMm is now indtipvtable. 
Perhaps it is in this comitiy aloney duit infumices iqnm 
fires oam be Cifely tolerated* In France^ they have al> 
ways been deemed illegal (0)9 and they are ezpre&ly 
prohibited by the ordinance of 1681 (b)^ becaufe^ kf 
ihcFirmcb writers, it is an offence againft public decency 
to fet a price upon die life of man, particularly the fifi; 
of a fireeman» which is above all valuatioii (c)« 



^mm 



(«) Li Gmdim, ch. ltf» art. 5.— (£) Tit. Ju agwMm, 
ttt* i0.-^(f) y^9 on art. to. tit. iri afwrnun* Vid. fsp, 
13a } P^tUir^ tit* 0la offmrMmi n. 117. 
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CHAP. II. 



Qf thf Warranty of the Health and Age iff the life 

infured. 



1 



T is generally % ccMidition or warranty in infurancci xhedeciamwa 
upon lives, either inferted in ^e policy, or contained iq ^"^^ ^y ***« 

^ infured. 

« declaration or agreement figned by the inlured, that the 
perfon whofe life is meant to be infured has not any dif- 
order which tends to the ihortening of life \ that he has^ 
or has not, had the {mall pox \ and that his age does 
not exceed fo many ye^rs \ that this declgration fliall be 
the ba$9 of the contra£b between the infurers and the 
infured ^ and that, if any untrue averment be contained 
therein, the c(mtra£k fhall be void, and ali n^oney paid on 
account of the infurance forfeited. 

As this declaration is to be taken as part of the written 
contra^ (a), amounting to a warranty, it behoves every 
perfon who makes an infurance upon a life, to be very 
pircumfpe£b in afcertaining ^e truth of the allegations 
contained in it ; becaufe upon that the validity of the 
'pontra£l muft depend. 

By the warranty Aat the perfon, whofe life is to be ^ warranty rW 

■ , f I I n the party is in 

infured, has n^ aiforder wmcb Unas t^ thejixrtming of Itftf good health, 
is not to be underftood that he is perfeaiy free from the fifilld"by^fjjine 
*ed8 of all difoifdcr. The warranty is fuficicntly tme ^^^\ *^« laboured 

' under a particu* 

if he be in a rcafonably good ftate of heakh, and, that Ur infirmity ; if 
his life may be jnfured on the common terms, for a per- de"cy to"fliorte« 
fon of his age and condition : And the following cafe ^^'^* 
will ihew, that though the pitrfon labours under a particu- 
lar infirmity, yet, if it can be ihewn that this had no 
pendency to fbortcQ life, and that,, tn fed, it did nof^ in 
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U) See tbe cafeof Saudeifgc ▼. BurrtU^ inf. book 4, c 4. 
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iny degree, contribute to his death, the warranty is fuf- 
ficiently complied with. 
TSciifcinfarcd Thus :— An infurancc was made on the life of Sir 

IS waTrantrd in 

g.K>d hciirh at James Rcfs for one year, from October 1759 to October 

Jhc time of ^ ,, ffff »./.,, 

mAing th« po- I700 J warranted m good health at the time of making the 

i^f.iifiryrhe P^licy^^ln^n a£tion on this policy, it appeared upon the 

warranty, t<i trial, that Sir fames had received a wound at the batde 

J^f^uencc'of of La Fe/dt, in the year 1747, in his loins, which had 

awaund,hchad occafioncd a partial relaxation or palfy, fo that he could 

« par iwl paify in ^ . t - • /• , v., 

hitioini; if U»U not retam his unnc or fieces, and which was not men- 

ttmu I'fc? '"* *>0"«^ *° *^ ^"^"^^^- Sir fames died of a i«i/ij/M«/ 
y^vfr within the time of the infurance. . All the phyfi- 

j^nJ'i mXti. Clans and furgeons who were examined for the plaintif, 

fwore that the wound had no fort of connexion with 
the fever ; and that the want of retention was not a dif- 
order which fhortened life; but he might,' notwithftand- 
ing that, have lived to the common age of man ; and 
the furgeons who opened him faid that his inteftincs 
were all found. One phyfician, who was examined for 
the defendant faid, tliat the want of retention was pa- 
ralytic J but being afked to explain, he faid it was only 
a local ^alfy, arifing from the wound, but did not affeA 
life : But, on the whole, he did not look upon him as 
a good life. — Lord Mansfield^ who tried the caufe, in 
fumming up the evidence to the jury faid ; — << No quef- 
tion of fraud can exift in this cafe. .,When a man makci 
an infurance upon a life generally, without any warranty 
of the ftate of the life infured, the infurers take, all the 
rift, unlefs fome fraud be committed by the pcrfon in- 
furing, either by fupprefjing fame circum/lances^ vthich he 
knew, or by alledging what was falfe* But if the infured 
knew no more than the infurer, the latter takes the rifk. 
Wherever there is a warranty, it muft, at all events, 
be proved that the party was a good life, which make$ 
the queftion on a warranty much larger than on fraud. 
Here there was a warranty, and it is proved that there 
wa§ no reprefentation at all, as to the ftate of life, nor 
any queftion alked about it : Nor was it neceflary. Where 
an infurance is upon a reprefintatm^ every material (;lr« 
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cumftance fhould be mentioned ; fuch as age, way of 
life, &€. But where there is a warranty, then, nothing 
need be told ; but it muft, in general, be proved, if x 
litigated, that the life waSy in faEly a good one : And fo it 
mqy he^ though he had a particular infirmity. The only 
qucftion is, whether he was in a reafonahle good Jlate of 
healthy and fuch a life as ought to be infured'on common 
terms. ^^ — ^The jury, upon this direftion, without going 
out of court, found a vcrdifl for the plaintiff. 

So, where an infurancc was made on the life of Sir Nor >vm it falfi- 

fv^this warranty 

Simeon Stuart^ from the ift of Jlpril 1779, ^° ^^^ ^'^ ^^ roflfew that the 
Aprily 1780, and during the life of Eliza Edgley Ewer. bic7wTth* *^°"" 
The policy contained a warranty that Sir Simeon was ^P*'^™* ^"^ 

^ ' •' cramps, from 

about 57 years of age, and in good health when the violent tits of 
policy was underwritten, and that Mrs. Ewer was about ^"^ ^^"^' 
78 years of age. Upon the trial of the caufe, the de- ^'^/f" v. iw,r, 
fendant admitted that Sir Simeon and Mrs. JSw^r were Eail. 1780. 
of the refpeftive ages mentioned in the warranty ; that 
he died before the ift oi April 1780, and that fiie was 
Jiving. Two queftions were intended to have been made ; 
.ift. As to the plaintiff's intereft; adly. On the war- 
ranty of health. The former was difpofcd of by the 
.^intiff's proving a judgment debt.--- As to the latter, it 
appeared in evidence that, though Sir Simeon was troubled 
with fpafms and cramps, from violent fits of the gout, 
he was in as good a ftate of health when that policy was 
underwritten, as he had enjoyed for a long time before. It 
was alfo proved by the broker who efFeiSled the policy, 
that the underwriters were told that Sir Simeon was fub- 
jefl: to the gout. — Doftor Heherdiny aild other gentlemen 
•of the faculty proved that fpafms and convulfions were 
fymptoms incident to the gout. — Lord Mu?isjieldy who 
tried tbe caufe, faid ; — " The imperfeftion of language 
is fuch, that we have not words for every diiTerent idea ; 

* 

and the real intention of the parties muft be found out 
by the fubjed matter. By the prefent policy, the life 
is warranted, to fome of the underwriters in health \ to 
others, in good health \ and yet there was no difference, 
in. point of fait : Such a warranty can never meany that 

Z a 7?jan 
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m man has nei in him the feeds tf fame' Sfori^^^ Wc 

are all bom with the feeds kA mortality in usv A 

many fubjeA to the gout^ is a life capable of beng ra- 

fiued (0)9 if he has no ficknefs at the time, Ijd make 

it an unequal contra&.''<-^There woe a vcidaA iinr ^e 

plaintiff. 

\(ttmt u no When there is no warranty, the infurer |aW ^ rift 

ilTfli^r ukllTihe '*P^'* himfelf, whatever may be Ae ftate of hcalA of 

riik upon him- the pcrfon whofe life is infured, nnlefs there be fooac 

thei« be fraud, fraudulent mifreprefentation or conceahnoat. 

The iafurad re- rj^^ \—hjk infurance was made on the life of Brun 

ntUf to wamar, ' 

but thebit»kcr Sheppey, from the ift of JprH 1777, to the ift of jipril 
undcrwricer» i??^* — ^ ^^ a£Hon On the policy, the queftion was, as 
l^^-T w ^ ^ reprefcntation of Sbepfey's health, at tha time Ae 
reeettftd, Jke bt^ policy was cffcded. The intereft in the life was a debt 
'l^lifjl^ * of 9#o L due from Sbeppej to the plaintiff. It appeared 
There bcNi^ no ^at Sheppej^ who had a place in the cuftom-houfec of 
nnderwriicn run Lrelandy wcnt to the fouth of France^ for the benefit of 
^^ "^'' ^ health, or to avoid lus creditors, and there dkd within 

Suckfi V. Si' the time limited in the policy. The broker, who ef- 
Hiu Vic?*i77o. f^^ ** policy told the underwriters, that the gcndfr- 
Fark 437. man for whom he a£bed virould not warrant any thing \ 

\mtfrom the account be (the broker) had received^ he he- 
Keved it to be a good life. — Lord Mansfield^ who tried the 
cau&, faud; — ^ As to the intereft, l^is policy maybe 
confidered as a collateral fecurity for the debt Stie to the 
plaintiff. When there is no warranty, the underwriter 

Every fubfe- '^^* ^^ ^^ ^ ^^ ^l^g ^ C^od life Of not. If tklC 

quent under- ^c a Concealment of any knowledge of the ftate of die 

writermay give ^ • . j. 

in evidence any life, it IS a fraud* It IS a ruIc that every fubfequ^ 
i2de to^t'hejfirft. underwriter gives credit to the reprefentaticm made to 

the firft ip) % and it is albwed that any fubfequeat un- 



{a) It is now a pradice, in moft of the offices for iofu- 
ranees upon lives» to require thati ia the propofal for every 
infurance, it (hall be ftated, whether the perfon, whofe Ufe 
is to be infured, has erer been afflided with the goat.«^(3} Vi^** 
fup. 33 S«. 

derwtiter 
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derwriter may give in eridence a mifreprefentation to the 
iirft. The broker here does not pretend to any know- 
ledge of his own, but fpeaks from information (a). There 
is no fraud in him. — ^The jury found a verdid for the 
plaintiff. 



(a) It 18 not flatcd> m the above note, from what ia- 
foripatioo he fppke-; but if it bad appeared that he fpoke 
^rithout any information on the fubjefl, this, I conceive^ 
w^ould have been a mifreprefenta^tion th^t would have afoided 
the contract* Vid. fup. 335. 
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CHAP. HI. 

Of the Inter ejl of the Infured in the Life infured, 

Neceflityof pro-'T'HE fpitit of gaming, which is always ready to infi- 
ranccstpon"' nuatc itfelf into every tranfaftion, and to aflume the 

'nVeft * *^**"' form of every contradl, which depends upon uncertain 

events, long fince availed itfelf of infurance upon lives, 
as affording abundant opportunities for fpeculating upon 
chances. Wagers came to be daily made upon the dura- 
tion of men's lives, in the form of infurances, by pcr- 
fons who were neither connedied with the parties, nor 
in any manner interefted in the duration of their lives; 
nor did the infurers much concern themfelves to know 
upon what intereft, or for what reafon, fuch infurances 
were made. Such practices were big with mifchiefs of 
various defcriptions ; nor is it probable that even the 
lives, thus prefumptuoufly infured, were always free from 
danger. The evil, however, at length became apparent 
to the legiflature : But it being admitted, that infurances 
upon lives, under proper reftri£lions, might, in many 
inftances, be highly beneficial to the public, it was deter- 
mined, that fuch infurances ought not to be aboliihed, 
but only regulated. 

?.^48?«^i.'An Therefore, by ftat. 14 G. Ill, c. 48, § i., it is en- 
infurance made aAcd, < That no infurancc (hall be made by any perfon 

«n any life, or _ r i_ i* i- • 7 #•/• 

other event, o^ perlons, bodies politic or corporate, on the life cr 

^r T(h II *have * ^^^^^ ^^ *"? perfon or perfons, or en any other event or 
BO intereft, (hall * events whatever (a), wherein the perfon or perfons, for 
*""'"''• « whofe 



(a) The title of this ftatyte is, * An aft for regulating 

* infurances upon lives, and for prohibiting all fucb infurancUf 

* eicept in cafes where the perfons infuring (hall have an in- 

« tcreft 
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* 

'whofe tifc or benefit, or on whofe account, fuch po^ 

licy or policies fliall be made, Jhall have no iniere/lj or 

by ivay of gaming or wagering : And that every infutaiicc 

made contrary to the true intent and meaning of this 

TL&y fhall be null and Toi<l to all intdits sind ^urpofes 

whatfoever/ • .. 

And (by § i), it is further fehafled, < That it fh^ll And,(hy§j), 

% \ r \ • 1 . ' ,. ... \ the name of ihe 

not be lawful to make any policy or policies on the pcrfon inteic«c4 

life ox lives of any perlbn or pcrfons, or other event or bVi>fmcd\^* 

events 5 witnout infertirig m\fUch policy ol* jiollcies, thepoiic^. 
the name or names of the perfon or perfonS intetefted 
therein, or for what liie, benent, or oh whofe account, 
fiich pdlicy is fo nlade or linderwrote;' 

And (by § 3,) it is further eha£l:ed, • That in all And, (hr'i 3J; 

cafes, where the infured hath an intercft in fuch life tlof^l^otul^ 

or lives, event or events, no greater fim fhall be re-^ ^^an the amoamf 

. • I r 1^ • r • r -i •'' ^W^e of his 

covered, or received from the mfurer or mfurers, than uxxttt&i 

the amount or value of the intereft of the infUred in ^ 

fuch life or lives, or other event or events.' 

The fourth fe£iion contains a provifo that this i£l fhiia^notto 
fhall not extend ^o infurances bond fide made on flrips •^fJrtlce*?'""* 
0t goods. 

Very few queftions have arifen Upon the ifttereft of Atrcdirorhasaij 
the infured, in the life infured.-^ A bond fide creditorr has in the life of his 
undoubtedly an intereft in the life of his debtor*, at leaft <^<^^^»f- 
yrhere he has only the perfonal fecurity of the debtor j 
and it has been holden by a ^eat authority, that this in^ 
tcreft is infurable within the ftatute. 

Thus :— An infurance was made on the life of Lord jfndfrfin t. 
Ne^haven, from the ift of December 1798, to the ift of I^r! Hi 1^1791,' 

_ Ml., ,, ;i. ' Purki^ii. 

• tereft in the life or death of the pcrfgns infured/ — From thi^ 
tide i( would (eem, that tHc framcrs of this bill ongiRalljf 
intended to confine tbe operation of it to Infuraoce^ ti'poct 
lives only. But the words, ' or any of her event of cdefih Mai* 
*/oever, introduced both into the cnadU'ng parts and the 
preamble, plainly (hew that t}ie legiflature mifant^ that the re^ 
gulations of this a£t fhould extend to every fpecies of infurance^ 
except martae Infurances ; to which, by the provifo in the 4th 
feflion, it h declared, that it fhaR not extend. 
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t)€cember 1 793* — ^In an a£lion on the policyi the onlf 
qneflion made by the defendant tiras, as to the plaintiff's 
intereft in the fife infured, which^ it was cont«nded»was 
not fufficient to take this cafe out of the abore (latute. 
It appeared in evidence, that Lord Nevfbaven was in- 
debted to the plaintifiF and a Mr. Mitchell^ in a large 
fum of money \ part of which debt had been afligned by 
theoi to another perfon ; the remainder being more than 
the amount of the fum infured, was, upon a fettlement 
of accounts between the plaintiff and Mitchell^ agreed 
by then^ to remain to the account of Mitchell onl\ .- 
Lord Kenyoriy who tried the caufe^ was of opinion, that 
this debt was a fufficient intereft. He faid it was lin- 
gular that this queftion had never been direAly decided 
before : Thiit a creditor had certainly an intereft in tk 
life of his debtor \ bccaufe the means by which he was 
tobe fatisfied might materially depend upon it ; and that, 
at .all eventSj the death mud, in all cafes, in fome de- 
. gree, IcSStn the fecurity. — ^The jury found a vcrdid for 
the plaintiff. 
Whether th't9 From the above note of this cafci though it feems to be 

ought not to be rather a defective one, ^t may reafonably be fuppofed that 

confined 10 the • ,..«.,% t r 1 xr 1 . ^ 1 r 

cafe where, by the piamtiff had Only Lord Nnvhaven s perfonal lecu- 
!w>tto uf ere*. «^ ^^^ *c debt, and that with him died all hopes of re- 
>htor muft lofe payment from his eftate. Upon this ground I think dierc 

could be no doubt but that the Creditor had an infuraUe 
intereft in Lord Newtaven's life, to the amount of the debt. 
But Lord Kenjon is dated to have faid, that, " At ^^ 
** events f 4he death mufty in alt cafes ^ in fome degree^ kp 
** the fecurity.'*— As an abftraft propofition, this is, in ge- 
neral, true. But it cannot be inferred from this, that 
his lordfhip meant to lay it down, as law, that ererr 
cireditor, however his -debt may be fecuredi has an in- 
furable intereft in the life of his debtor, to the amount of 
the debt. Lord Marisjieldy in the cafe of ^tackfw v. 
. iirmn (a), fay^ that a policy may be con&dered as a col- 
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ia.ceral fccurity fbr ^the debt di^ to the infm^ed. — ^And 
yet it would feezn, that, even where the creditor has only 
t He pcrfonal fccurity of the debtor to rely upon for repay- 
^jnentjthe infurer, before he pays the fum infured, might, 
perhaps, have a right to call upon the creditor infured, to 
ihew that nothing could be recovered from the eftate of 
tlie deccafed debtor. Where the debt ' is amply and fa- 
tisfaftorily fecured by mortgage or pthcrwife, the crcr 
ditor can have but the ihadbw of an intercft in the life 
of the debtor. But, by the third feftion of the above 
a£l, it is declared, that,' * No greater fum Jhall be recovered 
^ from the infitrer tlxm the amount or value of the inter eji^ 
* of the infured in the life infured* — Now, what can be 
the amount or value of the intereft of the creditor, in the 
cafe put ?— Surely noriiing that a jury could-^ftimate. , 

Be this, however, as it may, no creditor has "an in- The holder of a 
furable intereft in the life of his debtor, unlefs the debt, wm*] a7p'?^y h:f» 
be incurred upon a good and' legal confideratioo. There- potan infunMe 

, /, . r • intcjcrt in the 

fore, in the foUowmg cafe, it was ruled, that the holder life of tke 
of a note given for money won at play, has not an "^^ ^^^ 
infurable intereft in the life of the maker of the note. 

An aiftion was brought on a policy on the life of I>i*>yer s, Edie^ 
yames Ruffelly from the firft of June 1784 to the firft of Hi 1.1788. ?^rk 
June 1785. — By a memorandum at the fpot of the po- ^^*' 
licy it was declaredj that it was intended to cover the 
fum of 5000 1. due from Ruffellto the plaintiff, for which 
kc had given his note, payable in one year from the 14th df 
May 1 784. — ^Two objefkions were made.orj the part of the 
defendant j ift. That part of the confideration for the note, 
was money won at play ; adly. That Ruffell^ at the time he 
gave the note, was an infant. — Mr. Juftice Buller^ who 
tried the caufe, nonfuited the plaintiff, upon the ground 
that part of the confideration for the note, being for a 
gaming tranfaftion, there was a want of fiWereft in the 
plaintiff. But as to tMt objeftion of thjc infancy of The infancy oC 
RupiU he faid, that the intereft was contingent ; for "^^^ ^^^^4 
Ruffellmv^X, or might not have avoided the note; and byantaCuicr. 
he doubted much whether, till fo avoided, the note muft 
*Mt^ takeo, as ag^inft'a third perfon, to be the xiQtc 

?5 X a c^ 



4j6 



A tniftct maf 
inf«irt fortlic 
benefit of th« 
tfjimy fite trmfi. 

TUftvtt V. vf«- 
151. 



0/ hfuraue t^m Uvit. [Botk E 

of a perfoo cf fiill age ; and tlie maker of die note only 
could take the objedion* 

A tniftee may infure for the benefit of the e^ fu 
trt^.'^ As where an infnrance was made on the life of 
one HoUin^ from the 17th of At^ufi 1790, to the lytb 
of Augtifi I79i> >i^d during the life of the plaintiff. 
HMcn had granted an annuity to the {daintiff's late 
brother, which annuity he had bequeathed to perfons not 
parties to this infurance, having made the plaintiff ex- 
ecutor of his will, and direAed him to make infurana. 
-—In an aAion on this policy, brought by the executor, 
it was obje Aed that, as the annuity was not devifed to him 
by the grantee, he had no infurable intereft in the life 
of Holdim the grantor.*-But Lord Kenyon thought thb 
a fufScieat intereft in the executor to fupport the ac* 
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CHAP. IV. 

■ 

€>f ibe Rijks which Infurers upon Lives are 

to run. ' 

y\ S, by the terms of this contrad}:^ the entire fum'in- ' Aloft, upon thu 
fured is to be paid upon the happening of one fingle always be ton), 
event, which cznnot partially happen, and by the hap- 
pening of which, the infured muft fufier all ^e injury 
againft which he meant to be protected by the infu- 
rance, the lofs muft always be total, and never can be 
partial. 

• The different infurance companies annex to the con- Wh^t are the 
traa certain conditions or exceptions. ufual exceptiom. 

The Royal Exchange AJfurance declares every infurance 
made by a perfon w his own life to be void, if the per- 
fon, whofe life is infured, fhall depart the limits of Eu^ 
rope^ fliall die upon the feas, or enter into any military or 
naval fervice whatfoever, without die previous confent of 
the company; or ihall die by fuicide, dueDing, or die 
hand ofjuftice. 

Where the infurance is made by a perfon, on the life of 
another^ death •* byftdcide^ duellings or the hand ofjujlice'* 
\s not excepted. 

The Wejlmnfler Society adopts the fame exceptions. 
The J^uitaUi JJhrance, and the Pelican Life-Infurance^ 
adopt the fame exceptions, only omitting the word 
duellings even where the party infures his own life. 

' We have ^ready feen that, in the cafe of marine infu- To mik« the in% 
xances, not only ^e caufe of the lofs, but the lofs itfelf, lll^'eilTttlTV^ 
muft appear to have happened during the continuance of ®^ ^^* ^*****» ^^^ 

.« ^ X mt f ..... . ^ the death iifelf 

the nik (iar). The fame principle appUes to mfurancet muft appear to 

hiive happened 

' - ■' — tuithin thi time 

timittiL 

\a) R. Lociyerv. OJUy^ i T. R. 252, fup. 174, 459. 

X X 5 upon 
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upon lives. And thereforei if a man's life be infured 
for a year, and fome fhort time before the expiration 
of the term, he receive a mortal wound, of which he 
dies after tit year, the infurer would not be liable {a), 
ButwMi^cr tu But where it is uncertain whether the death happened 

wiihinolTrime* within thc time limited, this is a queflion of faft that 
(imited, if •!- muft be left to the decifion of a jury. 
ofU\. Thus: — An infurance was made on the life of L 

^w'^K. p. -MacUane Efq. from the 30th of January 1772 to 
» Uil. Vk. 17S0. the ^oth of January 1778. In an adion on thc po- 

licy. It appeared, that, about the l8th 6f Novemkr 
f ^ni* ^^ failed from the Cape of Good Hope, in die 

Swallo^u floop of war ; which fliip, hot being afterwards 
heard of, was fuppofed to have been loft in ^ ftorm off 
the IVeflern IJIands.^~^D\t queftion was, whether Mac- 
leane died before tlie 30th of January 1778. Toefta- 
blifh the affirmative of that queftion, the plaintiff called 
witnefles to prove the {hip*s departure from the Cafi 
with Macleane\ and feveral captains fwbre that they' 
failed the fame day ; that the Stvallow mtift have been 
as forward in her courfe as th:y were on the 13th or 
14th of January , the period of a moft violent ftorm, in 
which flie probably was loft ; and that Ac Swaliowvns 
much fmaller than their veflels, which, with difficulty, 
weathered the ftorm.-r-Lcrd-^j«^fA/,who tried thc caufe, 
left it to the jury to fay, whether, under all thc circura- 
ftances, they thought the evidence fufficient to convince 
them that Macleane died before the time limited in &t 
policy 5 adding, that if they thought it fo doubtful as not 
to be able to form an opinion, the defendant ought to 
have their verdic!:. — They found for the plaintiff. 
If a paiicy he to A queftion which has often puzzled lawyers, namely; 
^**^«/^*? r"''" whether a period of time* to commence from the dtvf of 

the d.iy of th . • 

date^ ri.c day of the date, was inclufive or exclufive of that day, once oc- 
cludcr '' "" curred ih an aftion upon a policy upon the life of Sir 

Robert Honvardy for one ye^Xyfrom the day of the datetlerdj^ 



6iS, I Ld. kay. 



^^^- (a) Per miUs, J. in delivering thc opinion of the court ii 

Lockyer t. Offley, i T. R. 254. 

which 
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-which was the 3d day of September 16^7. Sir Robert 
died on the 3d of September 1698, at one o'clock in the 
morning. — Lord C. J. Ho/t held that, from the day of the 
date excludes the day ; . h\xtfrom the date includes it 5 and 
therefore, the day of tlie date being exduded in this cafe, 
the infurer was held liable {a). 



I have now goile through all that feemed to be ma- Reafons why ^ 
terial upon the fubjeft bf infurancc upon lives ^ from ^'iJ^ft|ynj**h^vc 
-which it appears that many of the principles which go- arifcn in infu-' 

. /• ,/. i< 1 1 1 • ranees upua 

vt-m marine mlurances are alio applicable to this con- jivcs. 
traft. Coniidering the great multiplicity of infurances 
which have of late years been made upon lives, the num- ' 
ber of litigated cafes that have arlfen upon them is ex- 
tremely fmalL One principal reafon is, that the happen-- 
ing of the event infured againft is always a fa£k of eafy 
proof^ which can fcarcely ever afford any fubjefl of dif- 
pute. Another is the great difficulty of praftifing any 
fraud in fuch infurances. But to no caufe is this for- v 

tunate circumftance more to be afcribed than to the ho^ 
nour, . integrity, and liberality of the fcveral companies 
engaged ifx this branch of infi^rance^ 

[a) Sec the cafe of pugh v. the Duke oi Leeds ^ Cowp. 714, ^ 

in which, after great deijberation, it was held that the words - 
from the date^ Ui^from the day of the date, mean the fame thing ; 
and that they are taken to be either inclufive, or exchifive, aci- 
cording to the opntcxt, and fubjcft matter ; and that either 
meaning fbaU be adopted which (h^ll mod efFedually fupport, 
not defeat, the intention lof jthe parties. — This may be a 
Very good rule, in the cafes to which It applies: But it would , 

have been of no ufe in the decffion of the cafe above cited ; be- 
caafc the intention of the parties, in that cafe, could only be 
collected from the policy ; and whether they meant to include,. 
or exclude, the day of the date, depended on the conftruAion of 
the words contained in it. If, therefore, fuch a cafe were 
again to occur, it mud be decided whether the day of the date 
fhould be excluded or included ; and then, perhaps. Lord. 
Kolt\ opinion might be thought the heft authority upon that 
point. — Such a que(tion, however, is not again likely to arifc; 
becaufe it i^ now the ufual pradice to mention the day both of 
the commencement and end of the policy; and to declare botH 
to be iadufive. 

X X 4 . A§ 
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As to return of premium, no queftipn upon th^t fubjeft 
has erer yet, as far as I have been able to learn, occurred in 
any cafe of infurance upon lives. If fuch a queftion iliould 
arife, it muft be governed by the fame principles vUch 
prevail upon that fubjed in marine infurances. Thefe 
will be found under the proper head in the firft book (a). 
Indeed Lord Matufield^ on two occafions, exemplified 
his doArine, upon the fubjed of return of /premium, by 
{hewing their application to the cafe of ^n infurance upo? 
alifc(i). 



With refpeft %o the claim whiph the infured upon i 
}ife {ball have upon the eftate of the inft^rer, become 
bankrupt during the continuance of the life infured ; this 
has been ' determined to be the fame as in the cafe of 
marix^e infurances {c). 



{a) See book !» ch. i6, § 2I-— (^) See bis judgni(nt is 
Sermon v. IVoodhriJge, fup. 573, and in Tyrte v. FUichery 
fup. 576.— (tf) See t^ cafe of Oox v. Leotard, Doug* 166, 
p^ fup. -611. 
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BOOK THE FOURTH. 



Of hfurance agabijl Fire. 



CHAP. I. 



Preliminary Obfervations. 

Y> Y this contrad: the infurer, in coniidcration of a cer- jnfuraiice 

tain premium received by him, either in a grofs fuin, ^l^^ ^^* **** 
or by annual payments, undertakes to indemnify the in- 
fured againfl all lofs or damage which he may fuftain in 
his houfes or other buildings, goods and merchandize, by 
fire, during a limited period of time. 

1 have not been able to afcertain the period of the intro- Th^ time of itt 
du£kion of infurance againft fire into this country. But it has into England 
certainly been in ufe here confiderably more than a cen- "^known. 
tury. Of late years, notwithftanding a very heavy ftamp 
duty impofed on thefe infurances, they have been brought 
into very genera], I might almoft have faid univerfal, 
ufe, in this country ; particularly in' London and other 
cities and large tovtrns. 

I do not find, however, that this fpecies of infurance is Very little in 
much in ufe in other countries. It vras not till the year 1754 coumries. 
that it came into ufe at Paris. In that year, one of the 
companies inftitutcd there for marine infurances, obtained 
from the government permiffion to make infurances againft 
fire. But they have never, as Pothier informs us, become 
general even at Paris {a). In Holland^ though infurance 
againft fire is not altogether unknown, few people feek 
Jts protcdlion \ perhaps bccaufe the people of that 



(ii) Vid, PothUr, tit. det affurancfii, n, 3. 

country 
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countty, can relj fo much on their own caution^ tbt 
they think it unnecefiary to pay for any greater fecurity. 
Indeed I have heard it confidently averted, by perfons 
well acquainted with the cities both of London 2nd Jm» 
JterJam, that after making all fair allowances, there Isy 
upon an average, more property deftroyed by iBre in the 
former in one year, than in the latter in ^even. 
wietK^r t0 a It cannot be denied that this fpecies of infurance afFoids 

rititin^l point of _ • «• • i i , r r- i j 

\uw ir br nniie great comiort to individuals, and often prelerves whole 
icficMi.'*''" ^*" families from poverty and ruin. And yet it has been 
_ ^ much doubted, by wife and intelligent perfons, whe- 

Tbeob>'rtionto . ' \ . , . r • .u 

tc. ther, in a general and national point of view, the 

benefits refulting from it ard not more than counterbs- 
bnced by the mifchiefs it occadons. Not to mention the 
■ carclcffncfs and inattention which fecurity naturally 
creates ; every perfon who has any concern in any of 
the fire ofaccs, or who has attended the courts of Wef- 
'vilnjfer for any length of time, muft own, that infurascc 
has been the original caufe of many fires in London^ with 
all their train of mifchievous confequences. 

More than coun- Qn the Other hand, the advocates for this fpccies of 

Trrbjlanccd4>]r ^ tit. « • 

ill benc6if . infurance, tliough they admit it to have been fometimes 

the caufe of intentional fires ; yet they infift, that, even 
as a national concern, the benefits vaftly outweigh the 
mifchiefs which proceed from it. And when we reccrf- 
left the precautions ufed by the difierent infurance com- 
panies, to prevent the fpreading of fires, by providing a 
number of fire engines, which are kept in conftant re- 
pair, and fit for immediate ufe, not only in all parts of the 
metropolis, but in every other confiderable town in tlie 
kingdom ; — by keeping in conftant pay, a number of en- 
gineers and fire-men, expert in extinguifhing fires, and por- 
ters for the removal of goods ; — by employing a number 
of thefe in patrolling the ftreets at all hours of the night, 
in conftant readinefs to fly to the fpot from whence any 
alarm of fire may proceed : When we recolle£k that the 
courage, promptitude, and addrefs of thefe people often 
ftop the progrefs of the moft dangerous fires, and there- 
by refcue many valuable lives, and inunenfe propertf 

from 
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froiq dcftruftion : — ^When thefe benefits, I fay, are fairly 
coxifidered, it is impoi&ble to deny that they greatly out- 
-vireigh ail the difadvantages that can be put in the oppo^ 
fite fcale. 

A confiderable number of companies have been efta- xhe feverai fire 
biifhed in London and other parts of die kingdom for in- insurance com- 

/- •/>/• ^f 1 f ^ . panics in L»n* 

lurancQS agamft fire. Of thefe fome are called Contrtbu- don. 
tzon Societies, in which every perfon infured becomes a 
meiiiber or proprietor, participating in profit aud lofs. 
Such are the Hand in Hand, and the fVeftminfter fire-offi- 
ceS) for the infurance of houfes and other buildings ^ 
and the Union fire-office, for infurance of goods. The 
pther companies infure both houfes and goods, at their 
o^xoi rifk. Of thefe the principle are the London and Royal 
JBxehange afTurance corporations, the Sun^ the Phoenix, 
and the Britijb fire-offices. 

As to the duties, to which this contra£l is liable. Policies agalafl 
the ftat. 37 G. ni. c. 90, } 23, repeals all the former f;^,)^:J[;^J^^^ 
fiamp duties iippofed on policies of infurance againfl fire ; if ""<*««• '005 *• 
and, (by feft. 24)^ impofes on every policy, in lieu thereof, 1000 1. or up- 
a new duty of three JhiUings where the fum infured is under ^^ '/^ 

xooo I. and oi fix JhiUings where the fum infured amoi^its 

to jocq 1. or upwards. 

And, by the fame aft (feft. 19), xkQ yearly fum oiftx^ Aifo to zyeatiy 
pence, over and above the yearly fum of $ne Jhilling and ^^^J^f^\)^/(^^ 
ftxpence, already impofed for every xoo 1. and fo in pro- infured, ' 

portion for any kfs fum infured, is laid on every policy 

for infuring houfes, fuifntture, good$, wares, and mep:- 

chandize, or other property, from lofs by fire. 
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CHAP. ir. 



WlietVer an m- 
furainceaj;4inft 
tiir wiihnuc in* 
If It fi \< vofrl at 
cummuii law. 



Since the ftat. 
14(7. UI.c 48, 
ie would be 
clearly void. 



Of the Inttrefi of the Infiired. 

T DO not find that it has ever been a practice to make 
infurances againft fire, avowedly Mrithout intereft. 
The tStCt of fuch infurance would, I think,«Afibrd a 
powerful argument againft the legality of any infurance 
without intereft, at common law. If a wager infitranee 
he good, at common law, I do not know that it muil 
neceifarily aflume the form of any particular fpecies of 
infurance : But if the queftion, whether a wager policy be 
a legal contrad at common law, were to arife in the cafe 
of an infurance againft fire, it is impoi&ble to fuppofe 
that the judges could ever be prevailed upon to fanflioBi 
by their authority, a contra£i: of fo mifchievous a ten- 
dency.— -Lord Chancellor Kingy in the cafe of Lynch v. 
Datzellf which we fiiall prefently have occaiion to cite 
at large, fays ;— *<< The party infuring muft have a pro- 
.perty at the time of the lofs, or he can fuftain no lofs, 
and confequently can be entitled to no fatis£adion/' 
And Lord Hardwtche^ in the cafe of the &adUr*% Company 
V. Badcock (a), lays it down as law, that the infured muft 
iiave an intereft or property at the time of infuring, and 
at the time the lofs happens. So diat, according to thefe 
two great authorities, it is clear that an infurance againft 
fire, without intereft, would have been void at common 
law. But if any doubt remained upon that queftion, it 
has been removed by the ftat. 14 (7. III. c. 48. That 
a£l, though it is entitled, an z& fot regulating infurances 
upon lives, yet, by the ena£ting claufe, (fed. i.) (^), it 



(«) Inf. 700.— (3) Sup. C72. 



pro- 
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prohibits all infurances widiout intereft, <^ upon any eve?tt 

** or events nvhatfiever {a) ^* and therefore there can be xhe infofcd can 

no doubt but that it extends to infurance againft fire 5 and <>"'▼ recover, in 

that the infured^ whatever may be the amount of his in- the extent of hi$ 

furance, can only recover to the extent of his intereft. '"'^^*^^ 

There is no doubt but that infurances againft fire are '^^^ nc<;c<1ity of 

" . prrvcnrinjf infu- 

Dtten made to a large amount upon property of very nincei^ng,iinft 
fmall value. This can only be done with a fraudulent f^^;^^"^*'"' *"" 
view, and a premeditated fire muft be the necefiary con- 
fequence.-— Where a lofs has happened^ and there is no 
colour to fufpe£l any unfair pra£tice on the part of the 
infuredyl think the oiBces ought not to content themfelves 
with being merely jaj^ft,: They ought to be generous and 
liberal towards a fair fuSerer. But wher^ there is any 
reafonable ground to fufpe£l frauds it is to be hoped 
that the managers of no office will, from any falfe notion of 
generofity, or any wifli to acquire popular favour, fo far 
forget what they owe to the public, as well as to their 
own chara£lers, as to fuiFer the claim to be fatisfied, 
without the moft fcrupulous inveftigation. 

It often happens that no one office will infure to the if there be fevc- 

r 11 ^ • J 1- _--• 1 r i_ t- f** infurancci on 

full amount required by a particular perion, who has a the fame pro- 
^arge property to infure ; and in fuch cafe, the party ^^"^^5^^"^ ^av" 
can only cover his whole intereft, by feveral infurances notice of this. 
made at different offices. But then it is proper that each 
office ihottld have notice of every infurance thus made 
on the fame effeAs ; for otherwife great frauds might be 
pradifed by infuring the fame property to its full value, 
at feveral different offices at the fame time. To guard 
againft fuch ftauds, there is, in the printed proj^fals of 
each -of the offices, an article which declares that, per« 
fons infuring muft give notice of any other infurance 
nude elfewhere upon the fame honfes or goods, that the 



(tf ) The 4th feftton provides that it fliall not extend to sia<* 
rine infunnices, which (h^ws that it was the intention of the 
legiflature that it (hould extend, according to the' above words 
in th$ cna^ing claufc, to every other fpecies of infiirance. 

.Cimf 
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liune may be allowed by indoriement on the pcdxcy ; in 

order that each office may bear its rateable proportion of 

any lofs that may happen (a). But unlefs fuch notice be 

-given of each infurance to the office where another in- 

furanee is made on the fame efie£b> the infurance made, 

without fuch notice, will be void* 

Bur a perfM It is not ncccflary, however, in order to conftitute an 

^^^^^' infurable intereft, that the infured fliall, in every inftance, 

abfoliue proper- \^y^ (he abfolute and unqualified property of the cficds 

infured. A truftee, a mortgagee, areverfioner, a fador 
or agent, with the cuftody of goods to be fold upon com- 
miffion, may infure \ but widi this caution, that the na- 
ture of the property be diftin£ijy fpecified {b) ; and that 
all the infurances upon the fame property, taken together, 
ihall not exceed the full value thereof. 



(a) Vid. fup. 1 15.— (J) Sec the 6th article of the propofals 
of the Sun fire-office, and 7th article of. the, propofals of the 
Fhamx fire*office* 
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0/ fie Rijh which hfurers engage to run. 

' TJ Y the terms of the ufual policy the infurers under-. The liflc ufuaiiy 
-*^ take to pay, make good, and fatisfy to the infurcd ^"^"''^ '^''"^* 
alllofs or damage, which may happen by fire, during the 
term fpecified in the policy, to the houfes or 'other 
buildings, furniture, or merchandize infured. 

By an article of the printed propofals, which, as we t^c provifa, «- 
ihall prefently fee (a), are now to be confidered as making cepiing fires oc- 

'^ . . . cafioJicd by cx- 

a part of the contraft, it is provided that, " No lofs.or uaoiciinaiy i 
** damage by fire, happening by any invafion, foreign 
** enemy, or any military or ufurped power whatfocver, 
" will be made good by this company.'* 

In the following cafe, a queftion arofe upon the con- xhc word$ 
ftruftion of the words ufurped power in this provifo. — ^furped poive^, 

T rv t J Jr r r I r i ^^ ^'^^ provifo. 

It was an action of covenant on a policy ot the London mean aw Inva- 
Affurance company againft fire, upon a malting office at o?an ti'iternai* 
Norwich. — ^Thc defendants, amongft other pleas, pleaded rebellion ; m>t 

t 1 ly 1 ^^^ power of a 

that the malting omce was burnt by an ufurped power j common mob. 
and iffue being joined on this plea, the caufe was tried -p^J^^^ 
at Norwich affizes, and a verdift found for the plaintiflF, Lund, ^j/ir, 
damages 469 1. fubjedl to the opinion of the court upon -'' ^ "*' 

a cafe, which ftated, * That on the 27th of November ^ a 

* mob arofe at Norwich^ on account of the high price of 

* provifions, and fpoiled and deftroyed a confiderable 

* quantity of flour : That thereupon the proclamation 
' was read, and the mob difperfed for that time. That 
< afterwards another mob arofe and burnt down the malt- 

* ifig ofllice mentioned in the policy/ — ^This cafe was twice 



fry. 



{a) Vid. OlJman v. Beiulch, RoutUtigc v, Burrell^znd Wood 
r, Jforjle^t inf. ch. ^, 

^rg\iod 
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argued at the bar, and the court took time to ddibente. 
At length Lord C. J. WUmot^ Mr. JafUce Clisoe^ and Mr. 
Jtiftice Batburftj againft the opinion of Mr* Juftice Gouliy 
determined that the true import of the words ufurpei 
power in the provifo, wis, an invaCon from abroad^ or 
an internal rebeUion, where armies are drawn up againft 
each other ; when the laws are filent ; aod when the 
firing of towns becomes unayoidable: But that thofe 
words could not mean the power of a common mob. 
T^.e wordi eivil Thc London Affurance company ftill, however, rcttin 
«^mo//«ii were ^^ provifo in its original form. The &» fire*office, 

held 10 txclade , 

ioffesn the riots in thc year 1727, added the words cvcil comfnoUon[a)\ 

and upon the con(lni£lion of thefe words another queftion 
arofc in confcquence of thc tumults with which the me- 
tropolis of thc ^n/^ empire wasdifgraced in the fummer 
of the year 1780. Thefe tumults were excited by cer- 
tain perfons who^ under the matk of religion, pre- 
tended to feck the repeal of a. law then lately pafle'd^ 
granting to Rommi catholics, certain indulgences and 
fome mitigation of the hardfhips under which theyi at 
that time, laboured in thib country % but their obje£l was 
nothing lefs than the entire fubverfion of the government. 
And to accomplifli this purpofe, they excited to univerfal 
devaftation, a defperate and lawlefs rabUe, made up of 
. malefaSors and fanatics, who, though a£tuated by dif- 
ferent motives, arc at all times equally prone to mifchief 
and rebellion. Fortunately for this country, the militia 
was at that time embodied, the rioters were reprcfled, 
and the conftitution preferved. 

(fl) Moftof the other offices have introduced t^kc fame words; 
and fonne have thc words • r'tot^ tumult, and civil commotion* It 
is rather remarkable, however, that neither the Hand in tiani 
or thc Union fire oifices has any provifo or exception* of this 
nature in their printed propofals. It were, perhaps, to' be 
wiHied, that none of the ofBces would infure againft the iBlf- 
chiefs occafioned by riot and civil commotion. Men cannot be 
too deeply intercfted in the prefervation of the public peace, and 
the fupport of lawful authority. 

V 



Chap, III.] TbiRi/k. 689 

Amoncfft othefs devoted to deftru£kion by this defpcrate ^^"g^^^i- ^^"- 

** ^ ' * j«n aiKi others, 

bandittH was Mr. Langdaiey a catholic, and a confidera- aiN. p. micH. 
ble diftiller. His premifes dicy fired; and ail his flock ^*''' ''^'^- *^^- 
of litquoTs and otiier effedis were there deftroyed. — Be- 
ing infured at the Sun Fire Ojiee^ he brought his aftion 
upon the policy^ to recover a fatisfadion for the lofs 
he had thus fuftaincd. The ofEce defended this a<Slion 
on the ground that this lofs was occafioned by civil com^ 
motion. — The caufe was tried by Lord Mansfield^ and, 
upon the fads of the plainti£F's cafe being proved, the ' 

pCHht Was argued very much ^at large by the counfel on 
both fides. — Lord Mansfield^ in his addrefs to tl\e jury 
£aid \ — «« Moft undoubtedly every man's leaning muft 
be to the fide of the plaintiff, in order to divide the lofs 
in fo great a calamity. But that inclination muft be go- 
verned by thje rules of law and juftice; and the only 
queftion to be determined arifes fingly upon the conftnic- 
tion of two words in the policy. It appears that in the 
year 172O) the London jiffurance compznY put into their 
(loticies all the words here ufed, except civil commotion ; 
and any fire happening by a foreign enemy is clearly pro- 
vided againft, whether they bum houfes, or fet fire to a 
town. The words military or ufurped power are ambi- 
guous ; but diey have already been the fubje£t: of a judi- 
cial determinaticm (a). They muft mean rebellion. Con- 
duced by authority; as in the year 1745, when the 
rebels c^me to Derby ; ^nd if they had ordered any part 
of the town, or a fingle houfe, to be fet on fire, that 
would have been by authority of a rebellion. That is the 
only diftin£lion in the cafe : — ^It muft be by rebellion got 
to fuch a head, as to be under fome authority* In the 
year 1726, the Sun Fire Office, in imitation of the Lon-- 
don Aflfurance company, inferted the fame exception: 
This provided againft rebellion, determined rebellion, 
with generals who could give orders : But the Sun Fire 
Office did not think this fufficient ; and therefore, in the 
yeair 1727, they introduced the words civil commotion f' 



- r - 



(fl) VId. Drinkwater v. Lond. AJfur, fup, 687. 
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words as general and untechnical ai ean poffiU j be ufcd. 
They do not fay cvuil commatwi, fuch as amounts to bigk 
trtafon. They avoid faying civil commotion amountiiig 
to felony or to a tnifdemeanour^ but they ufe the term *< ciril 
conunotion," takii^ the largeft and moft general fenfe 
of the words that the language will allow : They do not 
even (ay. a rist. It may be a queftion^ in point of law, 
whether an aflembly or multitude be a riot. But die 
(ingle queftion here is, whether this has been a civil 
commotion. If there be a cafe, to which thefe words 
can be applicable, it. is to a cafe of tins fort. I cannot 
fee any of the other words, to which it can be applied. 
Ufarped power takes in rebellion, ading under ufurped 
authority. From a foreign enemy the office is fecured: 
But what is a civil commotion? It is fometfaing elfe. 
The prefent was aa infurreftion of the people . refifling 
all law, fetting the authority of the government at 
nought; and depriving of its prote&ion whoever was 
obnoxious to them* What was the objeft and end of 
this violent infurrcAion ? It took place in niany7»arts of 
the toMm at the fame time, and the very fame night, 
the mob were ia :0rMM/^r^, SU Catherine' ^^ in Cokmart^ 
Jlreet, zt Blackfirtar's 3t^g^,md at the plaintiffs. What 
is their. obje£k ? General de/bruBion^^ general cenftfan. b 
certainly was meant to aim at tie very vitals of tie confiitution. 
It was not a private matter, uiider a cry of Jtfopcpay oiAj^ 
to deilroy all papifts. Newgate is burnt down : The Fkit 
prifon, the King's Bench prifon, the new Bridewell^ arc 
* burnt down, and all the prifoners fet at liberty. The Bank 

attacked ; the Exdfe and Pay offices in Broad-ftreet threat- 
ened. Tiie houfes of a vaft number of papifts burnt and 
d;rilroyed. Military refiftance neceflary, and an extraordi- 
nary flretch was made, which was juftified by neceffity. 
Many men have been killed. What is this but a civil 
commotion^ if any precife meaning can be a,ffixed to thofe 
wordsy It is faid that this is a civil conunotion diftinA 
from ufurped power and rebellion. It is admitted, that 
this kind of infurre£bion may amount to high treafon: 
aiidy to be fure, it may. But the office do not mean to 

try 
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txy whether thefc rioters were guilty o( high tUcafon or not. 
It is not put upon that, but on the ground of a civil 
crommotion. It is not an occafional riot: That would 
be another queftion. I do not give any opinion what 
t:hat might be. You will give your opinions, whether the 
fa£ks of this cafe bring it within the idea of a civil com- 
niotion. I think a civil commotion is this } an in/urrec" 
tton of the people for general purpofesy though it may not 
SI mount to a rebellion, where there is an ufurped pot^lrer. 
I£ you think it was fuch an infurreflion of the people 
£or the purpofes of general mifchief, though not amount- 
ing to a rebellion, but within the ex&eption of the po<« 
licy, you will find for the defendants. If not, you will 
find for the plaintiffs. The jury found a verdift for ,thc 
4iefendants. 

But Mr. Langdak was not without remedy. He after-* 
virards brought his aftion againft the Hundred^ upon the 
riot a&, I G. I. c. 5, $ 6, and recovered a full fatisfa£lion' 
for the damage he had fuftained. — Had the office not But an infur* 
been C3Kcmpted from this lofs by the words civil commo^ wl^^paTa^SJ 
Hon in their propofals, they would, have had their remedy <jccaiioncd by 
over againft the Hundred. In the following cafe^ which remtdfover 
came before the court of King's Bench in the year 1782, "Sl^ni^tTyir 
it Mras determined that an infurance company, having paid a^ion upon the 
a. lofs occafioncd by riots, may recover back fuch lofs, in ^^^^^^ ^^%\xi^ 
an a£lionagainft the Hundred^ on the above aft, brought ^""^• 
in the name of t)ie infured. 

That wa« an ^d^ion brought againft the Hundred oji the Mofrn v. Smnf* 
Tjot aa, ftat. X G^. L c. 5, § 6j to recover a fetisfaaion for w^'J^o** ?^e ' 
the damage fuft^ine4 by the plaintiff, by the demolition 
cf ' his 1u)mJc, in the riots of 1780.— Upon the trijil vf 
the caufe, there was a verdi£l for the plaintiff, with ^59 1« 
dftoatsi^es, fubje£): to the opinion of the court on a cafe, • 
whlck ftated, in fubftance, that the plaintiff had infured 
^^s IMN^s in the Htind in Hand fire office ; that the fire 
office ii4d paid the lofs, wiiJiQUt any a£lion being brought 
dgainftthem; add that this a^on wa|- brought againft 
th^ Hundred in the plaintiff's name, and- M^th his coxv» 
fent, for the benefit of the infurance office, and to re- 
; imburfe them the I0& they had paid.'-?Xbe queftion was 
^ T y a . whe- 
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whether! as the plaintiff had already received a fati^fadion, 
this a£bion could now be maintained againit the Hundied 
on behalf of the infurers. — It was contended, on die 
part of the Hundted^ that it was the policy of the act, 
befide the inducement to fupprefs riots^ to divide tlie 
lofsj and prevent the ruin of individuals; but ilxere 
could be no reafon of policy or juftice to extend this, 
beyond the party himfelf) to bodies or indiyidu^i wo 
have wilfully put thexnfelves into this; d^gejr: That 
though it was true that a man> having 4iffej\^£(t remedies 
may purfue either, and it is no defence to the one, tbt 
tie might have purfued other ^ yet> wb^qn hie h^ .reco- 
vered by one, he fhall not afterwards fqel^, ^ (fcon^ fatif- 
fadion by the other.— But the court were uifmniinQuily of 
opinion that the office had a right in this, cafe, tc^,re(;pv€r 
againft the Hundred, in the napie ^, the iiifured.-' 
X/>rd Mansfieldf faid \ — ** Though the (^Si^^ p^id with- 
out a fuit, this mud be coofidered as without prejudice; 
and it is, to all indents, as if it had never been paid. The 
queftion comes to this: Can the owner of the houfe, 
having infured it, come againfl the Hundred; under this 
aa ? Who is firft liable ? If the Hundred be .firft fable, 
fiill it makes no difference : If tlie infurera ke firft liable, 
then payment by them is a fatisfadion, and the Hun- 
dred is not liable. But tlie contrary is evident, ^from the 
nature of the contra^ of infurance. It is an ifidfrnnii}' 
We every day fee the infured put in the place of the in- 
furer. In abandonment it is fo ; and the Ihfurcr uies 
the name of the infured. It is an extremely ck^i^ ^^^' 
The aft puts the Hundred in the place of the'trefpafferS; 
dnd on principles of policy, I am fatisfied that it is to be 
confidered as if the infurers had not paid a farthing."— 
Mr. Juftice JFilles faid 5 — « I cannot' diftinguifh this from 
the cafe of an efcape. If the flieriff pays, he has his 
remedy over againft the party. . Though the Hundred 
is not anfwerable criminally, yet they are not to be con^ 
fidered as wholly free from blame. They may have 
been negligent, which is partly tlie principle of the aft." 
Mr. Juftice Jjhur/l faid 5— « At all events Ae plaintiff 
u entitled to a verdi^ to tlie amount of the premiunit 

having 
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having had no compenfation as to that. But, on the 
larger ground, I am of opinion that the Hundred is liable 
in this a£lion for all the damage fuftained by the plaintiff. 
It is like the cafe of an abandonment, and the office is 
not to be in a- worfe fit nation for having paid the lofs 
without a fuit.*'— Mr. Juftice -B«//?r faid ; — "Whether 
this cafe be confidered on ftrift, or on liberal, principles 
of infurance law, the plaintiff muft recover. Striftly, 
no notice can be taken of any thing out of the record. * 
The conttaft with the office, ftriftly taken, is a wager ; 
liberally, it is an indemnity: But, on the words, it is 
only a wager, of which Aird perfons (hall not avail them* 
felves. It has been rightly admitted that the Hundred 
is put in the place of tlie ttefpaffers. How could the 
trefpaflers have availed themfelves of this fatisfaftion 
made by the (Office ? Could they have pleaded it by way 
of actord and fatisf anion. It was not paid as a fatisfaftion 
for the tfefpafs, and the fafts of the cafe would not 
have fupported fucli a plea. The beft way is to confider 
this cafe as a contraft of indemnity, in which the prin- 
ciple is, that the infurer and tlie infured are as one per- 
fon ; and in that light, the paying before or after, can 
make no difference." 

In general the rilk commences from the figning of How far the in- 
the policy, unlefs fome other time be fpccified ; and it ["d'by tlw poll- 
will of courfe end with the term for which it is made, cy during the 
Infurances againft fire are, in general, cither annual, for paying the 
or for a term of feven yeais, at an annual premium ; ^nd J^"uJ^**^ ^'^ 
the ofnces, as an indulgence to the infured, generally 
allow 1 5 days from the expiration of each year for the pay- 
ment of the premium for the next fucceeding year. But 
the infured has always been confidered as being under 
the proteflion of the policy till the expiration of the 
15 days, provided the premium were paid within that 
time. 

In the printed propofals of the Bun Fire Office^ and How far in the 
of fome others, there is this article : — * On befpeaking yca^y policy.' 
< policies, all perfons are to make a depofit for the po- 
^ licy, ftamp duty, and mark ; and (hall pay the pre- 

y y 3 *mium 
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* ouam >t0 the next quarter-day, and from thence for one 

< yeat more at lead | and (hally as long as the managers 

* agree to accept the fame, make all future payments 
'annually at the faid office, within 15 days after t}ie 

^ay limited by their rcfpeftive policies, upon -forfeiture 
« pf the benefit thereof ; and no infurance is to take place 

< (ill the {>remium bea£tually paM by the infured, his, her, 

* or their agent or agents/ — In tlie folldwing cafe it became 
a queilion how far the infured, upon i 'half-yearly policy, 
was protected during tlie 15 days, before the new pre- 
mium was aQuaUy paid and accepted. ^' ^ 

The infwtrfiii It was an action againft the jl.71;^/]^ fir^-office, which 

l^^xh^t' had adopted the above article. The-jaiintiflF declared 

wiumhaif- ^u a policy dated the lotb of Decembei^ 1^88, in which, 

i5*^iy«orthc (after reciting that the plaintiffs had ^aid 7I. ibs. to 

TJ^^h^xf^l the office, and had agreed to pay 7I. lo i. orithe loth 

A lofi happens of June 1789, and the like fum every liSt months during 

davs hut before the Continuance of the policy), h was declared that, 

* rerolurriM)ii<». ^^^^ ^^^ ^^^^ ^^ ^^ policy, fo lotig is '^the plaintiffs 
—The infurcrt (hould pay the fum of 7 1. I A 8. at^ tlife tlhle^ and places 
though the pre- aforcfaid, and the truftees" or a£lirrg fheiShefs'* of the 
?clcd iTefoiirthe foc'c^ fhould agree to accept (he fame, the Yiindi of 
end of the 15 the focicty fliould be liable to pay "the' plaiStiffs fuch 
^^* ' damage and lofs as they ihould fuffcr b^ fiVdjUot ex&ed- 

TarUton and ing 6000 1. according to the e3^a£b {enor of- their printed 
/JrfTand otlcrV prcpofals. — The declaration, after fitting forth thc^abbve 
5 T. R. 695. article of the printed propofals, ftated (hat the fociety 

had, from the year 1777, been in the praflice *of in- 
furing for periods lefs than a year, by pplidids fimilar to 
thr prefent, referring, in like manner, to the fame piiitcd 
propofals ; and that tliey had received the premiums 
within the 15 days after the times limited in fuch poli- 
cies, and the policies tlicreupon remained \n forc^. It 
then ftated a lofs, to the amount of 6000 1. on the lith 
of December 1 789, before the expiration of the 15 days, 
and before ^any refufal to accept the renewed premlumj 
or to continue the policy. There was a fecond count, 
ftating that, before the expiration .of the 1 5 days, the plaln- 
tilfo tendered at the ofSce 7L los, to the managers of the 

fociety 



Chap, mo The Rifli. 69$ 

focicty, they not having then difagreed or refiifed to aoc^t 
the fame— Hie defendants, amongft other pleas to the 
firft counti pleaded that the plaintiffs did not pay the 
luin of 7I. 10$. on or before the lothof December ^ as 
they ought to have done, in order to have .continued 
the policy to t^e time when the lofs happened. To the 
fecond count they p^aded, that the fum of 7!. 10 s. 
>xra5 not tendered to the managers, until after the loth 
of Decemier.-^XJfon a demurrer to thefe pleas, the court 
determined that, under the above circumftances, the plain- 
tiffs were not entitled to recover, and gave judgment 
for the defendants. — Lord Kenyon faid j — ^* It is admit- 
ted th^t the infurance did not extend to half a year and 
15 days; and that completely puts an end to the whole 
cafe. The plaintiffs ftipulated to pay 7I. 10 s. half 
yearly, on the loth of June^ and the loth of December ; 
and that they would, as long as the managers agreed to 
accept the Jame^ make their payments within 15 days 
after the day limited \ but no infurance is to take place 
until the premium be actually paid. The continuation of the 
terttii th.erefore, depends on two circumftances which 
muft both concur \ namely, that, the infured fliould 
pay the 7L 10 s^ and that the infurers (hould agree to 
accept that fum. Barely itating thefe fa£ls is fuiBcicnt 
to ihew that the plaintiffs are not entitled to recover. 

Soon after the above decifion, the Royal Exchangey Buircvrmio??;* 
the Phoenix, and fomc other infurance companies gave' fHvcs^iubkdui* 
notice that they did not mean to take advantage of this ^7fl««l/j>I^-^^* 
judgment; but would hold thcmfelves liable for any ^'". 
lofs during the 15 days that are allowed for the pay- 
ment of the renewed premium upon annual policies^ 
a^nd others for a longer period : But that every policy 
for a fhorter period than a year, would ceafe at fi}( 
o'clock in the evexung of the day mentioned therein^ 
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CHAP. IV. 



Of ihf JJignment of 'the P^lky. 

An affignmect A POLICY of inluraiioe» being z cMk m t^hfjf^ ifa.ia 

©f the p.,l'CV tO"^^-.,^- _ -- , _ ,i, 

oM^\^u\^4^^^o llnttnefs, not affignable at law^ . Bii^»U|^ ev^ry 

crfTilf inlu-vd ^^^^ ^^^^^ ^" aftion, it may be aiBgnedun equity jr and 
i* >uid. coiirts of law now take notice of ^ f|ig)^ j^fl^j^un^Qt^^fo 

tliat tlie ancient rule of the comoHMI,.!^, bsffig-^?^" 

found injurious to the intereft^.pf ^.opou^^f^ial co^ctti^, 

16 now, in a manner, di&'ega^4^,,ox,at J^ll, .^ad^d. 

But ^e mere affignmcaut of t^^ pp>ip>j Y(p]i^ be pf little 

avail, without an allignment of tbc.^Mbje^^a^^ttj^r (^ the 

infurance aUb. The .afSgaee C9)ild deji^v^^no besefit 

from the policy, unle(3 the iii|prcif)),of^th5Jii\fuf:eiJ v^m 

transferred with it^ becaufe^ ^ w,^ ,haj?)e ^^^p^d^^Chpwn, 

the inrure4 muft not only hav^.aig^iAtj^t^^ th^ jubjcd 

matter of the infuranccf, at rb^e. <im?i qf 4«fig^ l^.alfo 

at die time the lof$ hapjws (a),^ . %,to>-r.v{. tj,. ,] 

\',>. 1 f^.- c^-.tj, In the printed propofals of ail the offices ^t^is ^c]2Jti 

t.^J^yU* ^^i^t, upon the death cf . an . iijiftifetlf . W^^int^psft.,}^ the 

<.ouiii;a*:<j Jo i.is policv (hall tc contiuu^d . to .hi^.rQORBfcnjtadye, to. whom 

rcpicltiiKaluc. ' • r » • i^ t r' 

the property infurcd belongs profvide^^ fuf^j;r^fpre{enta- 
tive, before aiiy new payment, b^. aiad^. .p][Qqp(^e hi& 
right to be mdorfed .on the. pplipy at ^.oJSS^t , , 
Tiiecomjiburion In the propofals :of the ffain^ ifi^Hcu^fyp .ofScXi it 
ai uw ri.c is declared, that i£ the prctmifips inAir;ed fiioi^^ bq ;iffig^ed> 

turP'rcK^^ the affignmcnt muft be. .entered, .ai the ci^ce'; ^d that 
wiihour ai.y aflignments of policies. &all be ,en(i?iF^ at the olEcc, 
miOion. within 42 days after they are executed;, or elfe the af- 

fignee fhall have no benefit thereby. And in the pro- 



{a) Per Lord King, Cli. in Lync/j v. Dalzell, inf. 698 ; Per 
Ix>rd HarJwich Ch. in the Sadlen Company v. Badcoch^ inf. 700} 
▼id. fup, 684. 
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poials of the Union fire officejt it is declared, that every 
member transferring his policy, fhall, within three monthsi 
give notice to the dire£iors, and bring their policies to 
the office, to have fuch transfer indorfed. 

The Weftminjler office merely defires that the affign- 
ment fhall be entered at the office as foon as poffible* 
So that, it would feem, the policies of thefe three 
contrihition fani^es^rnisfho affigfte4» without any exprefs 
permiffion from the refpe£live office^ for that purpofe ; 
•and th^'it i& f^fficiept if the affignmentr bd brought ta 
th^rS^cflft?^ officesitobe entqpedL 

' But the oth&t -officegf g^^ notice, generaffly upon the But the other 
pol%; thBiitfhallbteof^fcO'force.ifaffigned, unlefs fuch ^fjffig^Jl''^^^^^ 
^ISgftiiient lyfr'alkhvetf by-an entry in the* books of the without their 
pfflei, btinattiWacto'the p6Bcy. So that it feems to be Son/"* 
a'ftrtJed^nlle \n 'HI Hit =6ffioe9| not to allow any transfer, 
of alfiy^ 'pdBty, 'xHthoiit'tfie cf^nfent of the managers* 
'fhte iij ^fitfeflily realonablci The offices may chtrfe for 
wSofn ' ihe;^ iM. Jnfllr^ ; they are not obliged to infure 
for ev^ry perfoii tliat may apply tb them. In fome in- 
fta1(iiie^j''chira£tei' m^y be a fUfficient reafon for a refufal» 
But the f!&!tt,t would be deprived of this option, if any 
petfifn icifured inight aiffign his poliby to whom he pleafed, 
without their concurrence^ Thi$ will appear from the fol- 
Idwirig ciafe. 

On the 28th of Juhf 1721, one Richurd Ireland oh^ xheinfured 
taitied a policy from the Sun fire-office for the infurance "P°" * ^?^^J 
of hii'houfe, bdng the Angel inn at Gravefendy with his figns the houfe 
goods therciii, from Idfe and damage by fire: And it ^l^^^^^] 
was aEnreeii, that fo long^as Ireland fhould pay five fhil- -^aAJgn* the 

• ° goods over to A^ 

lirig^'a quarttr^ the fociety Would fatisfy the faid Ire- to fecure lo y^. 

W/his executors, admiiiUbators, and affigns, his lofs ttn«7for ^^."to 

not exceeding ldo61. according to the exa£t tenor of pu^chafe them. 

their jprinted propofals.— JSoime confiderable time after- happen*, and 

wards, Ireland died, leaving his fon Anthony his fole ex- Ijni^^hrpoik^^ 

ecutor: who brought the policy to the office, and had ^°^J and-ff. 

- 1 « t 1 r 1, alfoafllgnslo 

an mdorfement made thereon, that the fame belonged him his intcreft 

to him ; and he afterwards paid one year's premium up xheTc affig?-* 

toChriftmas 1727, hi Auguft 1^2^^ the houfe was de- mentsofthe 

ftroyed by fire j and fome time afterwards, the. plain- made aftrrfhe 

../r fire happened, 
**"* and without the 
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tifls applied to the office, and alledged that they had 
purchafed the houfe and goods of Anthony Irdand ; that 
the fame were their property at the time of the fire \ 
and that they had an affignment of the policy made to 
them, at the fame time that the houfe and goods were 
affigned ; and thty produced an affidavit from Roger Zyncb^ 
in which he fwore that their lofs, by the burning of the 
houfe, amounted to 500 1. and upwards ; and upon this 
affidavit was indorfed the ufual certificate from the mi- 
nifter and churchwardens, &c. : But neither in the affi- 
davit or certificate, was any mention made of any lofs 
being fuftained by the plaintifi^s by the burning of any 
goods } nor was any affidavit made by An^ny Irtlandf 
diat he had fuflered any lofs. — ^The plai^^iffs, however, 
infifted that the office ihould pay them 1000 1. for their 
lofs by the burning of the houfe and goods 1 nn^ they 
filed a bill in chancery, fetting forth, .that Anthony Ireland^ 
on the 24th of June 1727, for 250 1., affigned tos^sm 
a leafe of the houfe and ftable^ ; but; that ^ihe goods, 
for which the plaintiffs, as they alledged, ^were to pay 
500 1., being intended for one TbmaJi Churchy who was 
to hold the inn under them, Ireland^ by bill qf ifale of 
the fame date, fold the fame to Chunh for his( own ufe. 
The bill alfo ftated the affignment ofthe p?>iicy to the 
plaintiffs ; and that, although the bill of fale of^he goods 
was made to Church 'y yet that the plaintiffs piid the 
purchafe money, and Church affigned tlie bill of fele to 
them for fecuring it ; and alfo releafed to tlifj plaintiffs 
his intcreft In the policy. — ^The defendants, by th^ir an- 
fwer, alledged that the affidavit produced was not agree- 
able to the propofals ; that no affignment of the policy 
was made to the plaintiffs, nor any affignment cf it made 
to them by Churchy till after the fire. They infifted A^t 
the policies iffued by the office were not, in their na- 
mrty affignable, being only contrafts to make good the 
lofs which the contratSlhig party hii??felf fhould fuftain ; 
and that no ether pcrfon was entitled to any benefit from 
it. Tlie caufe proceeded to iffue ; and . witaeffes being 
ex?.mincd on both fides, it appeared upon the plaintiff's 
own evidence, that the agreement for the affignment of 

the 
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the policy, (if any), was not. till after the agreement fot 
thepuiihaft of Irehmtts term in the houfe ; and that 
tKcaffignmertt of it, though bearing date before y was not 
made till fome tixn^ ajtir the fire : So that the agree- 
ment for a iEgninfg the policy was a voluntary concefEon 
on the part pf Ireland^ and independent of the bargain 
for the houfe, and not made till after Ireland"^ interefl 
in lie houfe was deterpiined j nor carried into execu- 
tion^ -till after the lofs had happened. And as to the 
platetiflF's prioperty in the goods^ they proved an aflign- 
mcfe from Chtirch to them, ^$ a fecurity for 300 1 5 but 
omitted- to ftate 'ivhen this aiBgnihent was made, though 
the delenjiants, by their anfwcr, had put the time in 
ifi\i«ii**!»Upim thf^ cafe, the Lord Chancellor King difT 
m^cdtfce plaintilT's bilj.— He laid j— « Thefe policies The policy j!^ 
are ndt mfucances of the fpecinc thmgs mentioned to be thr cffea^ 
infured 5 not Ao fuch infutances attach on the realty, or *"^"^?^' 
in any mannVr go 9«ith tjie fame, as incident thereto, 
by any conveyance -or aflignin^nt : But they are only fpe- 
cial agreements with tlie perfons infured, againft fuch 
lofs or damage as they m:iy fuftain. The party infured inu/t 
have a property at the tirne of the Icfs^ or he can fu/lain no^ 
lofs :. and confe^uifitly can hp entitled to m fatisfaBkn. There 
was no conti;^^ v^ver madf -between* ^he oiEce and the 
plaintiffs for any jnfurance on the piremifes in queftion. 
Not only the exprefs words, but the end and defign of • 
the contract with Irelafii^ do, in cafe of any lofs, limit 
and reftrain the fatisfa£lion \p filch lofs as ihould be 
fuftained hj Ric/jar4 Jr^^^f^d only -, and the indorfement ^ 
on the policy transferred that right to his executor ^n- - 
thony Ireland only. Thefe policies are not in their na- The policy \% 
ture afiignable J nor 1§ the intereft in them ever intended with the $:onfcnt 
to be transferable from one to another, without the ex- pf '*»«"*««•- 
prefs.confent of the pfhce. The tranfaftions in the 
prefent cafe, by changing the property backwards and 
forwards, and renderii^g it uncertain whofe the true pro- 
perty really was, raife a fufpicion, and fully juftify th^ 
caution of the office in preventing the affignment, with- 
out the confcnt of the managers ; which method is pur- 
fued by all the infurance offices* BeCJcs, the plaintiff's 

* claim 
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claim is, at bcft, founded only 6n an affignmctrt never 

agreed for, till the |>erfon infixred had determined' his in- 

tcrcft in the policy, by parting with his ^«rhole yKrperty^ 

and never executed till the lafs had aOually'hiipp^dd/' 

-^Upon appeal to the Houfe -of Lord^, the deci^ of 

the Court of Chancery WM afirmed. * • • ' - 

Alcffcebaviog The fame principles wcr^'adt)pted in** artotlier cafe, 

ITrm of ^fix where one Anne Strode, having • fix years and a half to 

itcars and an comc in a Icafe of a houfe from the plaintiifir, on the 

jttfufcs for fcvcn Vjux 01 April 1 734, mfured me houfe for 400 L in the 

jKe%*ermVxiXcd ^^^^ in Hand fife officcf, fof fevetl ycars; ind thereby 

the Wou(t Is became a proprietor ; and, on paying* tiJj^lve fhillings 

afterwards, but down, and 3 1. fomc time after, the company agreed; out 

^rl^ron^oHhc ^^ ^^^^^"^ coniribution ftock, -« to pay- the fni'd Jutn tf^ocl 

policy, the ' * t9 her, her executors and fiffigners, Jh ^dfien ds the 'houfi 

^ tUre vcr "* ' * ^^dd he bttrfit down during the Jhid" term, ifflief) the di- 

ficM»fr, without c ^^/^j Oj^jj^ rebuild the fantv-^ an^ on tfee back of die 

the concurrence ^ -^ »' , , 

ti ihc ofEcc— policy it was indorfed, * that if the ptVUf Jbould ^eafflptedy 
InU^tli^any * ^^ ajjfgnmeftt muji be entered '^ithht 21 ddjY afie^ the 
hentfti under c f^alinfc thereof.'—'Mrs. Strode' sAtTifc ^xvAvtd 'i* * Mii/fm" 

thepoiicy. * itr t-* - ^ ,. 

— — rHer 1740 ; the houfe was burnt down m JaHudHj) I'^^i > 
J^^nfCsad. s«<l<he affigned the policy -to the' 'phinfiffs oil Ae ^3^ 
t^ and other I, ^f February 1741. The plaintiffs tieridercy' tH6 al^;iinient 

t6 the defendants to be ent^^itf in their books, "but they 
reftrfed to accept it. The C6mJ)atny,in 1738^* wWcB was 
fubfcqu€?nt td Mrs. Strode*s policy, twd<& ari of tier; '« That 
'.whereas policies expire up6rt tht' * prdf^Wty* 6f *& in- 

< fiir^d's ceafing 5 if there is no afj^pllfcaSoh 'of ''the in- 
•ffored to afflgn, or to have the* Io6'*toad0r"upi then 

< the perfon- having the propertyy' maiy ihfurc 4^ fa^ 
« houfe in the faid office, nbtwithftindin^* AC term 
•for which the faid houfe =wa»' oiiginattf^ inforcd is 

" < ftot ekpird*.' The queftion '^c«t d*- caufe was, 
whether die •pkiintifi^, ihe afiignees-of Vb^i&r^dei ^^^ 
entitled ^to die benefit of the poUcy.-^l^he^ court de- 
termined ' that they wel^.not' ezilitled^£tte> ^niy benefit 
under it. — <The I^ord C^anceliorr j^«n/fwcfcr faid ^-^ 
H Duri^ig the progrefs of this.'C^ufe, whil^ tl^ defend- 
ants ieeiaed to< ckpend chiefly upon * the iubiequeait order, 

Iwas 
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J w^s of opinion againft them. But, upon hearing. what 
Wj^s^ further offered, I think the plaintiffs are not en- 
Uti^ to be tedieved. There may be three queftions made 
in this ijaufe., fir/if whethier this accident, which has 
happened, be jfuch a lofs, as obliges, the defendants to 
make fatisfadion to the plaintjiffs. SjH^ndly, whether 
i^qn t))|e, terms of the original policy, the office be ob- 
Jiff^ to dp it. Thfrdly, which is rather confequential 
qf tjjje former, whether the plaintiffs are properly aflignees 
of M^s, Strode^ under, this poUcy. If this matter refted 
fngly upon th? policy itfelf, I ihould not think it fuch 
. |i'.lc^$> a& 'would, oblige the defendants to make fi^tisfac- 
jiofu . JJn4^ this policy, the. ftate of the cafe is, Mrs. 
. Sif^odf was pnj.y a leffee ; her time expired at Mldfummet 
1740V the h^ufe was burnt down in January after, 
^tf^in the fevm ye^r^.y the plaintiffs, the Shadier' s Company^ 
were .pound: landloii;ds, apd entitled to the reveriion of 
, tjMTterm v} iUpo^ tlys sijd of Februaryy feven months after 
the expiration of the term, and one month ,aftpr the fire, 
the^ignipent was made, and in confideration of five 
{hillings oniy,. fo that it pauftbe taken as a voluntary 
affignmeut, as itdantjs before me. ^It-hfis been infifted, 
. qa the. part pf the 'defendants, that the plaintiffs are not 
qititjed to recovef , a,s ftajading in the place pf Mrs. Strode, 
. .fcecauCy ihe had no Ipfis or damage, iier iptereft cca^ng . 
before^ the fire happened. And this introduces the fe- 
€oq4 9iid • third queflioois. I am of opinion, that it is 
inccteffiupy the pf^rty infured Ihould have. an intereft or 
/property atithe time of injuring, and at the time the fire 
happens. ^ It has been faid for the plaintiffs, that it is in 
nature of a w^ger laid \\j the infurance Qomp^y, and 
that it dqes not fignify to. whom they pay, Jf loft. Now 
^efoiinfiwances from fire have been introduced inlatfcf 
timesi and Aerefore. differ from iiifuiance of fbips, be- 
caufe there, intereft or no intireji is almoft 'c^nftantly 
Jnferted ; and if not inferted, you cannot recover, unleft 
you prove a property. By the firft claufe iii the deed of 
contribution in 1696, the year this fociety, called thr 
Hand in Hand Office^ incorporated themfelvesr the fociety 
A ara 
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are to make fatisfaAion in cafe of any loik by fire. To 
whom, or for what lofs, are thejr to make fatisfa£Uon ? 
Why to the perfon infured, and for the lofs he may have 
fuftamed \ for it camnot prc^rly be called infuring the 
things for there is no poi&bility of doing it, and therefore^ 
muft mean infuring the perfon from damage. By the terms 
of the policyj the defendants might begin to build and 
repair within fix days after the fire happens. It has been 
truly faid, this gives the fodety an option to pay or rebuild 
and fiiews moft manifeftly that they meant to infure upon 
the property of the infured, becaufe nobody clfe can give 
them leave to lay even a brick ; for another perfon might 
fancy a houfe of a difiirent kind. Thus it Hands upon the 
original agreement. The next queftlon will be, whether 
the fubfcqucnt order made by the defendants in 1738, 
has made any alteration. I am of opinion that it has not ' 
for it was made only to explain a particular cafe in the 
policy, for it might have been a queftion, whether Mrs. 
Strode could have come before the expiration of the term, 
to examine the books of the office, and therefore this order 
was made to give her fuch a power. It has been ftronglv 
objeded that the focicty could not make fuch an order. 
I am very tender of faying, whether they . can or not. 
Becaufe, on the one hand, it might be hard to fay, that, 
as a focicty, they cannot make any order for the good of 
the fociety : On the other hand, it would be a dangerous 
thing to give them a power to make an alteration, that 
may materially vary the intereft of the infured. The 
iffignment is not at all within the terms of this order 
becaufe it is plain, it meant an affigment before the lofs 
happened. Now with regard to the lofs happening 
before the affignment made, Mrs. Strode was entitled to 
nothing but what was to be paid bacjc upqn the dcpofit. 
It is plain (he thought fo, for if fhe had imagined jQie had 
been entitled to 40a /. would any friend have advifed her 
to make a prcfent of it to the plaintiff? The cafe of 
Lynch V. Dakelt, in the Houfe of Lords, ihews how tttiSt 
this court and that houfe are, on the conllruaion of 
policies, to avoid frauds/' 

The 
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The foregoing determinations ihew that, upon an iranafligior 

alignment or other transfer of the property infured^ tl^e infured un^e? 

affignee fliould be very careful to get the policy regu- j^l^l'^^ '"3!!*' 

larly transferred to him, by the proper indorfement at the f^^^d to the 

_' *«• r r t ' •!>-•. affignee, he will 

office. And m a former part of this work, faj it was be liable to an 
fiiewn that if the affignor undertake to get this done, he f^*f" ^'itofoi 
vrill be liable to the aiBgnee for all the confequences of 
negle£ting or omitting to do fo j even though his under- 
taking was merely gratuitous. 



{a) Vid. JVdkmfm v. CowrdtUt, fup. 207. 
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Of tlie leconnt 
of the lofs» the 
miEdaviti of the 
infuredi and the 
certificate from 
the miniftery 
ftc. required by 
the printed pro- 
poCalfl. 



-^I^E fnrm-^ ^ pcdicy is nearly the fame in ali die 
offices (ii). The principal difiesence bctveen them 
confifts in the terms of certain proftofidsi as tliey are caU- 
ed) to which it refers> as making a part of the cohtrad. 
One principal article» which is found in the propoials 
of feveral of the offices {b) imports, — ' That perfons in- 
fared fuftaining any lofs or damage by fire are forth- 
with to give notice thereof at the office, and, as foon as 
poffible afterwards, deliver in as particular an account 
of their lofs and damage, as the nature of the cafe will 
admit of } and make proof of the fame by their oath or 
affirmation, according to the form pra^ifed in the faid 
office % and by their books of accounts, or other proper 
vouchers, as {hall be reafonably required j and procure 
a certificate under the hands of the ihinifler and church- 
wardens, together with fome other reputable inhabitants 
of the parifh, not concerned m fuch lofs, importing^-- 
That they are well acquainted with the chara^er and 
circumftances of the perfbn or. perfons infuredi and 'do 
know or verily believe, that he, (he, or tfiey,. really 
and by misfortune,' without any fraud or evil pradice, 
have fuftained by fuch fire, the lofs and damage^ as 
his, her, or tl^cir lofs, to the value therein-mentioned : 
But, till fuch affidavit and certificate ot fucli infured's 
lofs (hall be made and produced, the lofs money fhall 
not be payable. And, if there appear any fraud or 
falfe fwearing, fuch fufferers fhall be excluded'^all be- 



{a) Vid. Append. N«. VII.— (^) The Royal JExchati^^, 
thtSun, and the Phanix fire offices. 
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» ncfit by ^\z |)oiicics. In tjxe policies of thefe office^ 
thp infurer^ undertake to pay the lofs, hot excepfiiag tbje 
ii«n infured, ^ according U the €P9aa tenor tf their printed 
^-^roptfalsj delcribitig tfaeir j^ropofaU by their re%c^iTp 
4^e8. 

The above axtiirie, though not worded in the beft ppir 
fible fl^aaner^ has undoubtedly a very beneficial ten- 
dency. Nothing can be more reafonable in a cafe where There;ifonabrtfi 
there h fo great a temptation to fraud, than to require "hi/^oof?"*'^"* 
a teftimonial ifrom perfons in public fituatiotis in the pja- 
rifli where a fire has happened, who have opportunuiejj 
of informing thensfelves as to the characters of the in^ 
fured, and the fairnefs of their claims; and who arc 
npt likely to cozviive at ?iny fraud. " It is a duty/' (ays 
Mr. Juftice Lawrence («), ** that the office owes to the 
.public as veil as to themfelves, to take every precau- 
tion to proted themfelves againil fraud. And unlefs 
fo^e fuch check as the prelbnt were interpofed, the of- 
fice would be holding^ out a premium to Mocked men to 
fet fire to their own houfes." — ^Perhaf s it may, fome 
time or other, be thought advifable for all the infurance 
companies to agree among themfelves to have this article 
revifed, ^nd put into a more unexceptionable form, and 
to adqpt it.univetfaUy. The conftruftion of this article 
Uas given occafion to feveral judicial decifions. 

The firft was an afkion againft the direftors of Tocxcuretfie 
the &un Fire-Ojfficf, upon one of their policies. The ;ifi"«,el it1s"ot 
ptaintiffs, in their declaration, after dating that the bank- enough to aiiedge 
rupt, the infured, had conformed to the abovo article, refiHesoutof the 
as to the notice, account, and affidavit of the lofs; );';'JJ;;;;'^hl"'' 
ftated that the minifterof the pariih of Portfea, in virhich infured. And 
the lofs had happened, refided at a diftance from the pa- certificate u a 
riOi, and was wholly imacquainted with tie charafter fj/'^hic^'lu 
and circumftances of the infured, and unable to make court win arreft 
the certificate wquired by the policy; but that the in* after the piaimif 
fured had procured and delivered to the office a certificate ^"^J^"'^^^^^^^ 
under the hands of feveral reputable inhabitants of •quAftioo of 

jf 2 the 
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iraiKr, and want fhc tetioT required by the article. The defeiidaats^le&ded 

1^ ift, That the premifcs were wilfully fct on firt, and 

olJmM and btttnt dowu by the infured. adly, That at the time of 
of htgrmm, ▼. the fuppofed lofs the infured Had no mtereft in die pre* 
*«D/a* and mifcs. No notice was taken in any of the. pleas, of the 
Mtcb.'aec. III. want of the certificate. — Iflues being joined on the above 
. 577>n« pj^j^ ^ caufe went to trial, and the jury found a.vcr- 
di£l for the plaintiffs, damages 300 1. — The dtmaad was 
1500I. the fum infurcd»-— The defendMit moved. in ar- 
reft of judgment, on the groufid that the plaintife bad 
not fet forth in their declaration a fufficient tide to re- 
cover upon the policy againft the defendants.--^iln anfwer 
to this application, it was faid that it was grounded either 
on the title being defe&ive, or defedively ttt forth: 
That the latter objeftion was -cured h% the veiditSk^ a«id 
the former varied by the defisnee fct up by the pieas;*— 
The court, however, arreibed the judgment^-e^Lord Lough- 
borough faid,—-" Though I am fatisfied the^verdift. was 
right, that the fire was accidental, and that die- certificate 
could not have bcsn procured, becaufev the infUiel had 
not fuftaincd all the lofs he claimed; yet. the-rjile of 
intendment after verdid cannot be applied whcuathcre is 
an abfolute defcd of title^ as there is inithis C2lfe» 'lAs 
to the pleas, they arc wholly collatetal to -the titk/' — 
Mr. Jufiice GoM faid, — •* Till the afBdavitis made, and 
die certificate procured, the money is not payable': The 
time of payment, therefore, is not- yeb come. -Though 
a perfon were a hnd Jidc fuffcrcri ftill he is' not^ndded 
without a certificate. l%e ftipuhtion'is a fcoladition.^re- 
cedent, that there ihall be a Cerdficate to Ihewdiat* there 
is no kind 'of fraud. Nodiing is faid aboiit the church- 
wardens ; and the excufe of the mihiftei' liviiff it a 
diftance is frivolous." .' ' .//:! .jri 

The article of The ncxt cafc upon diis fiibje£6 was an a£Horiof co- 

iiie printed pro- ^^^nt brdught by dic executrix of the'infured on. a-po- 

p<)4aB icquinng o j r 

iKc ccniftcatc, , licy of die Sun Fire^QJIice. — ^The declaration,^ b]j^. way of 
ibSf^»>> o"' excuie foi* not producing tlic certificat*. required*^ ,the 
fign;.turc, and » ^^^^ • articlc, ^dated* th«jb ^ . teftatory ti^ 'infiifeed* if ter 

though only re- J. .11 /• 1 

itfrrcd to in rhc the lofe, ti&j^g enbtlf^* to lu^fc^certi&ate, [applifol to 

9 r \. " the 



mmifter *an<l d^ureli^ardens, and to many reputable in- policy; is part 

. habitants to procure luch certincate ^ but that the oe- and i« bindio^ 

fendants, by falfc infinuations, and poxrmifcsof indem- °" ^^^^"^ * 

nity, prevailed on die miniftcr, &c. to refufe to fign it. Routltdge Exc- 

— ^The defendants, as to, the firft breach of covenant, Si/t.Vnd ano- * 

pleaded, ift, That the infured had no intereft in the thcr»xH. ^/. 

254* 
goods, &c» infvred ; and adly. That they did not pre- 
vail on the minifler, &c. to refufe to fign the certificate; 

—And as to the (econd breach, diey pleaded, ift. No 
intereft; and tzdly. That neither the tcftator in his life 
time, nor the plaintiff finee his death, had . procured 
fuch certificate*— Iflue was joined upon the three firft 
pleas, and the plaintiff demurred to the laft; — In argu- 
ing that demurrer, it was contended on the part of the 
plaintifF, ifty That a condition or "rcftriftion coirld not 
be annexed to, and made part of a deed, by words of 
oiere refdrence to a printed paper, diftinguiflied only by* 
the date of the year in which it was printed, without 

•any fignature, - feal, or ftamp, to give it authenticity; 
and 2dly> That the t eftriftion in queftion, though it were 
properly annexed to the deed, was bad in itfelf. Many 
authorities wei^c cited in fuppoVt of thcfe pro|)ofitions :— 
But the court faid that the matter was too clear to admit 

- of a doubti and gave judgment for the defendants. 

At length. In the following cafe, it has becxi fully it is liotir fettled 
fettled, ^fter folcmn argument, and upon full delibcra- J^Sj^^crtifir 
tion, that the briiited propofals are to be taken as patt cateis a condi- 

#. » i« 1 i 1 > . r 1 •/* r tion precedent 

bf the policy ; that the procuring of the certincate from to the payment 
the niinifter and cfaurch^wrardens, &c. is a condition pre- jj^^tlt* bc!n/" 
cedent to thfc payment of the lois ; and that the infurdd wrotigfuiiy re- 
has rib title tt) demand any lofs, without this certificate, excufe the want 
though he flibuld be able to fhew that the mlnifter and °^*^- ^ 
fchiirchwardens had wrongfully refuied to figu onCi 

That wais an a£tion brought by the affignefes bf the i/^oa^ and othcrt 
infurcd, who had become bankrupts, againft the Pioefiipf ^^fj^^^^ji 
irifurance com jiaHy. The plaintiffs in their declaratiort, Bt^eam v. /Tor- 

^ after ftating the lofs, and notice to the office, alledged ^^^^^ 5 xi R.* 
thai the bankrujptd, foon aftet" the lofs, procured iarid 7 10. 

" ddivcred to the company a ccttlflt«e"tiiider the hands 
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of divers reputable Koufehbrders in t!ic parifli, in the 
' nfual form ; atid that> « txs Joon as *fsflthle "t^ePi^'if^^ 

^ they applied to^ atid i^equefieSy the mtnifier bfH' cSul/^Sfi&ir- 
' • Ans of the panjb to Jrgn fuch certificafe \ Inii ^ihat "i^e fdtd 

* mifit/fet and churchwardenff tcithbtrt hHj riii^mS>k ir-ff^- 

* haite caufe nvhatfitOef^ did nuron^uHy nhd &hjt4piy''rifujc 

* t^ftgft any fuch certificate as afjirefnid.* Thdre x^ ahWtKcr 
fimilar county only omittirfg the reqtrcift t6' At AllrfiKr 
and churchMrardcns to fign the certificate, ' iriii flieit re- 
fufal.— To the liril count, 'the dcFttidkift plcidc«; 
id, Want of interell m the fcankfiipts ; idfy, 'rhai Ifte 
lofs happened by fraud ; ancf 3fdl^, That the mlhifter artd 
churchwardens did not ^odpfiiUy, and 'Wtfibtit ^- 
bablc <?aufd, refufe to fi^n the ccrfiffcati. ^*Pi'*thc 

•fecond count the dcfendt^nt pleaded Ikhilar ^ea^, as to 
Want of intercft and fraud; and 3dly, Ttfet ^Adkkef t8e 
bankrupts nor the plamtifia h^d'procuifed 'any ccrtSfifcrtc 
from the minifter) churchwardens, •and'4ipufclb!c In- 
habitants, as il$ required by the (kid pHiited fcf^dhS^-^ 
By the replication iiTuc was jdiried on (lie ftfft fi^e pfeas; 
and) as to the laft plea, the plaintifi^ afligned di^^AOne 
. excufe for the want of the certificate from, the minifter^ 
• Sec. as in the firft count of the declaration ; and thi» 
having proceeded to iSue, the caufe was tried and the 
plaintiffs obtained' a v^rdi£t for 3000 1. — ^The defendant 
moved in arreil of judgment on the fame ground, as in the 
cafe of Oldman v. Beivkhe (a)^ namely, that the produce 
tion of the certificate was a condition precedent to the pay- 
ment of lofs, and that the plaintifFs.not having averred 
. performance,, had fiiewn no title to- recover. — After the 
argument, Lord C. J* Eyrti Mr« Tuftice BuUer^ and Mr^ 
Juflice R(^(Aef feenied to be of opinion that, fuppofii^g 
the printed propofals to be conditions precedent, there 
had been a performance cyfreri but that, in truth, the 
policy being a commercial contract, was to be conilru^d 
liberally, and the 'true queftion was, whether the lofs 
had b^en fairlf incurred^ If it had, and it appeared 
on the feeord to have fo'Eappcned, the refufal of the 

(«) Sap. 703,- 
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truQifter .»iul churchwardens was without caufe, a^3 
therefore th^ plaintiffs were entitjed to maintain their 

^aftioij. . But Mr.. Juftice Heath appeared to differ from 
th^ reft of tlic couirt, and time was taken to deliberate.—- 
Afterwards, judgment wa5 given for the plaintiffs, pro 

forni&y a$ it was under ftood tliat a writ of error would 

. Ip^e brought, whichever way the judgment Ihould be given. 
— p[pQn tliis writ of eiTor, the court of King's Bench, 
after two arguments, reverfed the judgment of the court 
%i Common Pleas, being unanimpufly of opinion that the 

• produftion of the certificate was a condition precedent.— ^ 

J^dK^fiyptt faid he did not fee how the term cy pres was 

appliijable to this fubjef^.^ that the argument founded on 

,thi^ went to iliew that if none of the inhabitants of 

.this .pariJh- would certify, a certificate from the inha- 

^^itapts of the next, or of i^iy other parifh, would have 

anfwered the purpofe. But he faid that the infured 

could not fubftitute other terms or conditions in lieu of 

thafe which all the parties to thq contra^ had originaMy 
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APPENDIX. 

No. I. 

JRorm of a valued Policy oflnfurance upon Ships and 
Goodsy by private Underwriters. 

£. 10,000 ^ g\^^ ^^^ ^^"^ of God, Amm. 
Delivered the [ 88 well in own name 

Day of J 2g f-Qj. g^j -j^ ^^ name and names of , all and 

every other peifon or perfons to wLom the fame doth, may, or 
fhally appertain, in part or in all, doth make affurance, and 
■caufe and them, and every of them, to be 

infured, loft or not loft, at and from 

upon any kind of goods and merchandizes, and alfo upon the 
body, tackle, apparel, ordnance, munition, artillery, boat, 
and other furniture, of and in the good (liip or veflel called 
The whereof is mafter, under God, for 

this prcfent voyage or whofoever 

clfe fhall go for raaftcr in the faid fhip, or by whatfoever other 
same or names the fame fliip, or the m^fter thereof, is or 
(hall be nanacd or called : Beginning the adventure upon the 
faid goods and merchandixes from the loading thereof aboard 
the faid /hip upon the faid ftiip, ^f. 

and fo fhall continue 
and endure during her abode there, upon the faid (hip, £ffr. / 
And further, until the faid fhip, with all her ordnance, tackJ^j 
apparel, Cs*c. and goods and merchandizes whatfoever, fhall 
be arrived at upon the 

faid Aip, l^c, Until fhe hath moored at anchor twenty-four 
hours in good fafety, and upon the goods and merchandizes 
until the fame be there difcharged and fafely landed : And it 
{hall be lawful for the faid (hip, b*f . in this voyage, to proceed 
and fail to and touch and (lay at any ports or places^ what- 
foever without pre- 
judice to this infurance ; the faid fhip, C5*r. goods and mer- 
chandizes, ^r. for fo much as concerns the alTureds, by agrec« 
ment between the afTureds and affurers, in this policy, are 
and fhall be valued at 

Touching the adventures and perils which we the afTurers arc 
fpj^tcgtc4 to bear and do take upon us in this voyage^ they are, 
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of the feas» men of war* fire^ enemieSf piratety roven, 
thieves, jcttifoosy letters of mart and countermart^ furptir 
xals, takings at Tea, srre^a^ reflr^ji^ts, and detainments of all 
kings, princes and people,^ of whst nation, 'condilipn^ or 
quality foever, barratry of the mafter and manners, and of 
^ other p«r3«,.loljr?j> tud nqisfortun^^ ^t h^m or Aall co»€ 
to the hurt, detriment^ or damage, ^,tne iaiamoos and 
merchandize s> and Stiip, &f#. or a^ypilrr th^K6r;^^d in cafe 
of any loft or misfortune it ihall be lawftd to th^ affureds, 
their fafiors, fervantS} and affigns, to vSt^ lllitfi^ aird^f^aYd, 
fbr» in, and about, the defence^ Cifeguardf and recbVery, 
of the faid goods and niercbattdl^, «a4'4kipV» ^1. {Sr any 
part thereof, without prejudice to this ipfurance, to t^e 
charges whereof we the affurch wKt^iJjftiffitt^ ^V'^Ae' 
according to the rate and quantity" ic^ his fum hcrcifi' ami?^; 
And It is agreed by us the tafm-ers iHtft'lhi^ v^r?(i%|'%^ P^ltdy 
of afiiirance (haH be of as much foiti? ^ife^'wcfftdbf^ 
Friting'or policy of affurance heretofore made/ifr'^^y^ito'd 
SWtct^ or in the R^^l ExclMtifii'^ dfewli«/e H^JLm^^ l^i 
fo wt theafTurera are coiiteutedV'siQd :iio hereby promif(; ind 
bind ouirfdves, each one fbr hll' <»Mn't)att/4to^^h«^'')lt^« 
'tors, and goods, to the affureds, nk«{|^ie«eokm<9;i%diiS^<k^- 
tors, and atixgns, fer t^e ttu4'^erforWekiie i^-'^^fcBsith, 
pOntcBng otnrfelves paid/the confideration due unto us foi this 
affurance by theaflbyed • *• '- "'' »^' ^ ^Liiu^ \-i9,it;: u k^is;: 
Itt and after thfe rate off* *-- • ' • * - 'J'^^'iv. ^o 
Jh witnefSl whereof «e tho^aiTuyavf ftioivfuliftribedqiai- unkt 
iDdfaMaSiirediii Lmdomt'^^^ '*-> ft" ^.•»'•H'* o-^-^.r* -^ri .> y- 
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ikins. are warranted free from average iihdel- five 
.pbiinds fer cent, ; and all other gob^, alfo the miD and 
^ freight, are warranted rr^c of average under "ttrcc 

pounda/tfrtf^/.unkfs general,' or t^tKip be' llrinaeS* 

r'^:^^ ;.".* ^. ->/*. • ,. . ".-. '.• - . • - .t-ti .i ^jd- '{••»." :.?' 

I- ;*i.?€. o-^rDc-^', i' , ;:» '-.v •- ; .,, . \.' ^^,,\\ '.^'u[ j/i -^o'l It* 
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JPf^^ 3f ^Potify.$/ Injur hnce oh ^h^ arid "Goods, b^ 
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%^B^»»i3v>,: .711'} <^W 1W0WI A» for and ipi thq name and names 

■ciff^ j^i/pjKcrjc 9^Jjjr^Q^f9%or,perfons to w>o^,t;te f^me .doth, 

'v^%^ wfejlH>ffK^ai*Nc WJ?i»x| oc ia^> dqtfe^c. alJBaraace, 

- aurt^f^aufclb ->brr: ?".'*rN "^ .t^',."^!- \' ^ and thc^n, 

: '. ,» . 0-- v.^-i oliponapy ki94pfgflP4?afidincrclifJ%dacs 
¥P^atfoc*0«r loadcn 0rj$orlMt. l^ea,» a^ alfo^ upofi.Jii? biody, 

«|fl<Wff, -^appafdr. i>jxina«eej^ mW^ «ftilk^» boat, a^d 
cfltb^/^rolu^x^ of^iidrjl^ .^Jgood ftjyp or viptfel called TJJ^ 
^ v:-' ;j ; wr, ^)urtbcn,. aJ;^tbcKab 

i^ereof isi)[iafter{amder God) forttusf^^pt.yo^e^ ;<./.. 

or whdfoever d£e^ihall £0 fgir 4nafleri|i die 
UA ihlpi or hf wb^tlS^Of ^r^ Olh^ «»«et or ns^mea th^. (ame 
ihip or the ma^fter thereof ts or (haU he wmed jcsr.oalled : Be- 
gtnniag theadyentare upon the faM/g^s and^mercl^dizes 
from and immediately fdlowing the loading thereof on board 
the fatd (hip and upon the faid 

&ip. &f r. and fo ihall . continue 

and endure dunng her abode there upon the faid ihip» £^^. and 
further until the faid (hip, with idl her ordnance, tackk, ap** 
AareU i^c, apd ^oods and merchaadizes vrhatfoever^ ihall be 
amred at iQ>on the fatd (hip^ 

6f^. Until Ae bath there inoored at anchor twenty^fourhouri 
k good fafiity, and vpOa the -goods and piterohandiagif . until 
the fame be there difctiafg^ and fa&iy hdided s And it Ihall be 
lawful for the faid fhip, &r. in this voyage, to proceed and fiul 
to, and touch and Aay at, aoy portroc places ^hattberer, -mtbp 
oiit |>rejudi^c (o thi^ Aflurance^ t}ie fiud flup« iic. goodf and 

nerclundizefy 
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merchamlizes^ l^<. for fo much «i concerns the afluredsi., {J^j, 
agreement made between the alTureds, and the laid qorpQrat}o& 
in this policy) 9 are and (hall be rated and valued at . ,^ 

Sterlings without farther account to 
be given by the afiureds for the fame. Touching the. adven- 
tures and perils which the faid corporation arc consented to boar 
and do take upon them in this voyage^ they are, of the feai, 
men of war, fire, enemies, pirates, rovers, thieves, jettifons, 
letters of mart and countermart, furprizals, takings at fea, 
arrefls, reftraints, and detainments of all kings, princes, and 
people, of what nation, condition, or quality foever, barratry 
of the mailer and mariners, and- of "^"OtlKrffcrils, lo£ks, and 
misfortunes, that have or fhall come to the hurt, detriment, or 
damage, of the faid goods and merchandizes, and fliip, i^c, 
or any part thereof: And in cafe of any k)fs or misfortune 
it (hall be lawful to the affured^ their fai^rs, fervants, and 
aiHgns, to fue, labour, and travel, )br, in, and about, the de- 
fence, fafeguard, and recovery, of the faid goods and mec- 
chandizes, and (hip, &f. (or any part thereof), without pre- 
judice to this affurance, to the charges whereof the faid corpo- 
ration wiU contribute according to the rate and quatithy^of the 
fum herein aflured : And it is agreed by tbe faid corporation 
that this writing or policy of aiTurance (hall be of as much 
force and effeft as the furcft writing or policy f^affurance here- 
tofore made in Lombard Street, or in the Royd Exchange j or 
elfewhere in London : Andfo the faid corporation are contented, 
and do hereby promife and bind themfelves and their fuqoei&r^ 
to the aflTureds, their executors, admimfttatoM^T^iii ^gns^ 
for th^ frae perfermanoe of the 'pmm^s^ «0n&ffiiig> themfeked 
paid the confideradon due Untp ithem fiir thiviAffiicaifce^bj^ 

at'aBd after the fate of -' ' <'^ri; .u-^tP « 
per cent'. In witnefi whereof the i&ld Corporation have OkuM 
their eommon feal to be herconla'dfixcd, ahd tlie fwifof (bms 
by them aflured to be tiere^iider writteity at their ofiee Th'thfi - 
Royal Exibangt 61 Loiulmt iid9^ ' ' '^DhT'^^ 

• • la the yeat of the Veign ^dur^Sdvey 

reign TLord -" ' -^ - "■ -by the 'grace of God, of tbe 
united kingdom of Great Sritam and Ireland, King^ Drfender 
of the'T^ith; andin theyfenrof tour'Lrt'd ' » i ^^^ - ' 

Jhf fy*4 cotporatnwf m contettt inth thk aflTttrstiite fyr / 
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Free from all average oa com, flour, fiiliy fait, {ruit, feecl| 

hides* and tobacco, unlefs general, cfr othervrife fpecially 

agreed. 
Free * from average on fugar, rum, Iktns, hemp, and flaXy 

under five per cent, ; and on all other goods, and on fliip, 

under three per cent, except general. 

B7 order of the Court of Diredork 
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ro$'m i^a Policy rflnfurance on Ship and^ Goods, by 
... the. London ji/fur,ance Company. 

SHIP AND GOODS. 

London Affurance Houfe« • 
No. No. in London. 

By the Governor and Company o( the London Aflurance. 

1.N thcnteeofGod, jimeu. . . 

as well in -' own name as for ntd in the name and names of 

all and'tvcry otliei* perfon or perfons'to. whom the iame doth, 
may, or (hall, appertain, in'partor in all, doth make aflurance, 
and caufeth and them, and every of them, to 

he afluredy loft or not loft^ at and from upon 

any kind* qI goods and merchandizefi whatfoever ; and alfoupoq. . 
the bodyr cackle, apparel, ordnance, jp(iuni(^Qn, artillery, boat, 
and other- farniture, of and in the good (hip ox veflel called 
The vbercof is mafter (under God) foi;,thi8 

prefent voyfkg9 Pl^^ wl^oever dfe fhall g9 for 

mafter in the faid (hip or vefTel^or by whatfoever other name or. : 
names the faid (hip or veiTel, or the mader thereof, is or (haU be 
named or caU^d'-; Beginning the adventure .upon the laid goods 
and merchandizes from and immediately following the loading 
|hereof ftt»ar4 the faid (hip or veflel at and upon 



■f i« ^(^ii''* .^"St: 



i;/ »\Xm 



or yeiTely. ^c, ; and farther, until the Kfid ftitji or yi^cLt frith 

nil lifr>driaace,, tadilc.. ^pgar^^ ^^:*!?s4 «^^^^^^• 
ch«ldi«^ vhatfocvcr, /h?IJ>3r5n^i}>t. . .,, ,,;^ .,. ^ 
and upon the faid (hrp or veQcla ilfc^ ynti| .fl\c liftt^.^p^r^. at 
anchor twenty-four hours in ^ood &fety« and * upon the goods 
and merchandize* .until the fame hi^ tbaie X/ifely d^ji^r^^ and 
landed : And it (hall be lawful for th^iaid (hi|x.9c ye$kV:&^* <b 
this Toy^gCy to proqeed .and iail^ to* ^n4 tQPct\ ^4 ; #iy^^> any 
any port;s or p^cea wbatfoicyi^F - • ..-yi^^lKMit'ittejudicc 

.to this. alTiuance, the faid {Ai9W>i!fMfH^^«r:SpQd^i^ nier- 
chandi^es, Cs^*. for fo much as concerns the a(rufe4§y'^b^agiTe- 
ment between the aiTureda and the London affurance), are and 
.ihall be rated ai^i.valued at. . . r, r. '^ .^ -o j vi^iit^aflber or 
other account to be given by the afiureds for the fame. uiTooch- 
ing the adventures and penk, which the faid London afiurancc 
arc contented to bear and do take upon them in this vopge, 
they arei of the feas* nien of war, fire, enemies, pirates, 
rovers, thieves, jettifons, letters of mart and cuuntexmartf fur- 
priaalsy takings at fea, arreflt, .rcftratnts, and detainments of all 
kings, princes, and people, of what nation, condition, or qua- 
lity foever, barratry of the mailer and mariners, and of all other 
perils, lofles, and misfortunes, that have or ihall come to the 
hurt, detriment, or damage, of the faid goods and merchandizes, 
and /hip or veffel, He. or atiy part thereof: And in cafe of any 
lofi or misfortune, it Aiall be lawful to the aflureds, their fedors, 
fervants, and afligns, to fue, labouft and travel, for, in, and 
about, the defence, fafcguard, and recovery, of the faid goods, 
merchandizes, and (hip or vaflirJ,.&^r. or ^py part tfiercofi 
without prejudice to this ^fTurancc* tp the charges whereof the 
faid London alfurance will coi^tribute according to the i^teaod 
quantity of the fum herein affupredc And- it is agreed that this 
writing or po^cy ofaiFurance fball ^ of as much fonpand efie^ 
as the fureA. writing or policy ^.aiT^imiice htsfxwxt made io 
LmhrJ Strati, or in the Jlpjal jS^jpimgi, pr etf^^wh^re in Lw- 
dfin : And fo the bid Lw49n aSurao^e are .contented, and do hereby 
pronufe and bind tb^mfelvca and their fucccflbrs to the afFiireds, 
their executors, adaum{Uator8jan^4ifigQa,{i3r~the trueperfonnaoce 
of the prenufes, cpnffQiig diemfehes paid the f^onfidcr^on due 
HAto them fpi: tbia .a^^nnui^ie. by . the a0ui^:,t^t and after the 
Hite x)f . , /^ ui^f Jji^viitseik wb^^ the 

ftkl 



TaLd I^qnJon aifurance have caufed their :Con)mQn fcal , tp.be ho'C- 
uutg affixed, and the turn or.fums by tbem.aflured to be ha**- 
binder written, at iheir office ki London, this d^y <^ 

iiith'c ■ ye?ir of the reign oF our Sovereign Lqrd 

l>y th^ gr5i'"^c of God,, of the united tingdom of Great Britain 

and Irehahd^ King, Defehdet of the T^ffti, and in tlit vNe^/ # 

oF our Lord 



tS 



• iWe from all' averag:i6 ott corn, 'floui; fruit, fift, fait, and 
\'--Y«;d^V cicepVfe'eftfeW^ ■'''"- ^ •' ' '^ "'■ 

• ■ ' FftvM)m'rtvetikge'Jn-fiig^t,"fnm, hiiJeff, flcmfi, hebp,' fiax% 
-. ^ /tffid' tc^^cfto, under five -^(ii^v&ifir cent:; and on ^l 

• -r: iwfcefr^oSdj, irid.fcifj'udddr tWe pounds per tent, tict^t 
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No. IV. 

• « 

Form $/ a Bill of Bottomry ^ by deedpgll^r where the 
Ship is to go to feiveral Ports. 

J. O ALL PeoplEj l^c, I A\ B. of, &c. mariner, maf^er^ and 
part owner of the good (hip or veflel, called, ^c. of Londony 
of the burthen of two hundred tons, or thereaboutSi now 
liding at anchor in the river Thames, within the port: of Lon- 
Jofif do fend greeting : Whereas the faid Ihlp is now1>6lmd 
out upon a yoyage from the faid port, unto the Ifiind' dl' ^dr- 
§adoci» and from thence^ if oceafion (hall beVto'th^'^SIan^of 
May 9 and fo to return back a^ain to tlie iard iQand ^6f'SMa- 
does, and thence to London, to end her voyager N6\V Hck6¥\n, 
that I the faid ji. B. for myfelf, my executors knlcf adtiSiftiftra- 
ton, do covenant and grant, to and with C D, of'^r^(Who, 
before the fealing and delivery hereof, hath |iafd land advsMced 
unto me the faid A. B, the fum of foo /. of lawful 'm6Jiey of 
Gnat Britain, and is contented and hath agreed to fCand'tb^and 
bear the adventure of the faid fum upon the^liodfy; of ttielald 
ftip, during the faid voyage), and to and with tKe^eifectftoTS, 
adminiilrators, andaifigns of the faid C jDi'by tlief^ fire&fits: 
That the faid (hip, with the firft good win^ attd liSStVfei* alKit the 

• » .... day of next cnfuing the'^date*1id^d3f,^'ftall 

depart from the faid river Thames, on th^ £ild In^ndM ^i^byiage, 
andfiiall, by God's grace, (the perils anadaiigeiVbf tfiiilca; and 
leftraint of princes and rulers excepted),. i^tbriV'^^^^ faid 
river Thames from her faid voyage before ^hfe^^x^kidn of 
fourteen months* to be accounted from thle'dflt^' 6f ^befe 
prefents ; and that the faid (hip, in her (kid -fetinded voyage, 
fhali not fail or apply unto any other ports tw'^'fec'ei ffian'thofc 
before mentioned herein, unlcfs (he ffiall btf n^ce(fi%tcif4hci-cio, 
by extremity of weather, • oi* other unavoidable accident'' And 
that I the faid A, B. my executors, adminiftrators, or alSgns^ 
(hall and will well and truly pay, or caufe to be paid> unto the 
faid C. D. his executors, adminidrators, or afBgns, at, l!jc* 
the fum of 560/. of lawful money of Great Britain, in refped 
of the adventure aforefaid, if the faid Ihip (hall go only to the 
i(&nd di Barbadoes, and from thence return to London to finilb 
her laid intended voyage ; and the fum of 609 /. of like moseyy 

it 



if the faid (hip (hall go from thence to the ifland oTMay^ and 
fo return again to the faid ifland of Barbadoes, and thence to 
London to end her faid soyBigt ; aad that within one month 
after the return of the hull or body of the faid (hip unto the 
river Thames f from her faid . voyage. Provided always, 
and it is ntverthclefs the true intent and meaning of thefc pre- 
fents. That if the faid Ihip, in her intended voyage, fliall hap- ' 
pen to be loft, mifcarry, or be taken by men of war, or pirates, 
that then this prefent writing or deed, and every covenant, pay- 
ment, matter, and thing therein contained, on the part and behalf 
of me the faid A* B. to be done, paid, and performed, fhall.be 
void and of none effedl : And that th^n I the faid -rf. B. my ex- 
ecutors or adminiftrators, (hall not be anywife chargeable or 
liable to pay the faid feveral fums before mentioned, or cither ^ 

of thcmj or any part thereof, to the faid C, D, his executors, 
adoiiniftrators, or affigns, but that he and they are to lofe the 
fame^ and every part thereof ; any thing hereinbefore contained 
tp the contrary thereof, in any wife notwithftanding. And it 
is agreed, by and between the faid parties to thefe prefents, 
that uin cafe the faid (hip ihall not be returned unto the river 
Thames, from the faid inteiided voyage^ at the end qf , fourteen ' 
months, to be accounted from the date of thefe preiient« ; and 
thaty at the expiration oi the faid fourteen month^^ there (ball 
not be juft proof made of the lofs happening ^yithin. the. time 
aforef^id ; that th<{n, I the faid J^ B, my executors^ admin if- 
trators, or aifigos, ihall and wUI, within twenty days, next aiter 
the .ex^d &nd expiration of. the faid fourteen montks, well and 
truly, pay^ or^caufe to be paid, unto the faid C. D -his execu- 
tore»<adg\iniftralors, or affigns, at the place of payment aforciaid, 
the &id. fpm of 560/. in cafe the faid fhip (hallg^o Mnto the iaid 
.ifland of Barbadocf z& aforef<ud,>and the faid fuo^.-oC 6qq/«- in 
' ce^f&^hefs^d Aip ihall go unto the iaid ifland- of, H^^y 9» afore- 
■ iai4 J "^d that the (aid C. D, (hall not run th^. hazard 4n4 ad- 
ventune of the iaid fum by him adventured, aa^ ^fprcfaidf upon ^ 

•4he/b0dly.ofjtie.fai^ (hipj^.any.longcr than fourteen, mojB^s^ to 
l>e re^kqn'cdrandacccKiited at aforefaid. . .Iniwit^ciisAivr'c,... ) 
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No. V. 

Sdhn ef a Re/pondcntia Bond^ upon an £all Indli 

Voyage. 

Know Xll men by thcfe prefeftU^ that I, A.l, 
of in the county of « marider, am hcLi 

and firmly bound to C, D, of, (2f C. in the fum or penalty 
of looo/. of lawful money of Great Britain^ tobepaii 
to the faid C, Z>. or to his certain attorney, cxecutort, 
adminiftrsitors, or affigns^ to which pay meaty well uJ 
truely to be madci I the faid A. B. do bind myfdf, my 
keir8» exectktorsyandadmiaiftrators firmly, by thefe pre- 
fentSj fealed with my feal, pated this 2$d day of Jan- 
mry^ In the forty-fecond year of the reign of our Soverelgir 
Lord George the third, by the grace of Ood, of the united 
kingdom of Great Britain and Ireland, Xing, Defeodr 
of the Faith) and in the year of our Lord i8o2. 
Wb eh b as the above named C. D» en At day of the date ihon 
trritteui advanced and lent toto the faid A4 Bi the fvm of 50a/. 
upon the goods, noerchandizej and eCFeda ladcnand to be bdenoD 
board the good (hiporTcffel called Tbt Saint Gewge» nowridingit 
anchor in the river T&nir^/ outward bound, and whereof one E, h 
is commander. Now the condition of this obligation ii 
fuch, that if the faid ihip or veflel do and (hall^ with all coo* 
venient fpeedy proceed and fail from and out of the (aid river 
Thames, on a voyage to aiiy port or placet ports or {ilaceSi lo 
the EaftlniGeSf Chinas Fetjia^ or elfewhere beyond the Oi^^i 
Good Hope ; and from thence do and ihall fail» retura, aod 
come back into the laid river Thames^ at or before the cod 
and expiration of 36 calendar months^ to be accounted iroffl 
the day of the date above written, and there to end her laid 
intended voyage, (the dangers and cafualties of the feas except- 
ed) ; And if the faid A. B, his heirs^ executors^ or admini/bi' 
tors, do and fhall within thirty days next after the £iid fhip of 
teflel (hall be returned to the laid port of London, from bef 
faid intended voyage, or at and upon the end and expiration of 
the faid thirty-fix calemdar months, to be accounted as aforefaid, 
(whidi of the (aid times (hall firft and next happen), well aod 
truly pay, or caufe to be patdj unto the fiud C. D. his executon^ 

IMlmioiftrstoi^ 
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^minlftratdn, or afiignav the fiill fum of 500/. of hwful money of 

^ixreai Britain^ together with the fum of 1 2 /. of like hwful money 

'fer kalendar month, for each And every kalendar month ; and fo 

propprtTonably For a greater or lefs time than a kalendar month 

for all fiich time, and fo many kalendar months as (hall be 

clapfed and run odt of the {aid thirty-lix kalendar months* 

over and above twenty kalendar months, to ht accounted from 

the -day of the date above written ; Or if, in the faid Voyage, 

and within the iaid thirty«>(ix kalendar months to be accounted 

as aforefaid, an utter lofs of the faid fhip or vefFel by fire, ene* 

fniesi men of war, or any other cafualties, fhall unavoidably 

happen, and the faid A\ B. his heirs, executors, or adminiftra- 

tors, ^o and (hall, within fix kalendar months next after fuch 

lofs, well and truly Account for (upon oath if required), and 

pay tinto the (kid C. D. his executors, adminiftrators, otr 

affigns, a juft and proportionable average on all the goods and 

eSe6ls of the faid A. B, carried from Etighmd on board the faid 

Ihip or veiTcl, and the net proceeds thereof, and on all other 

goods and effeds which the faid A, B, Ihall acquire during the 

faid voyage, for or by rtafon of fuch goods, merchandises, and 

effeflsj and whidi (hall not be unavoidably loft ; then the 

above written obligation to be void and of none cffeft^ elfe t« 

ftand in full force and virtue. ■ 

Sealed and deliveied, 

(^being firfl duly fUmped) 

In the prefence of 
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fyrmjofitl^icy^f-Iafuranter^f^iaJjfe^j^ ihn lift 

vf fie kifitnd^ by the Societv^^oiI ^Q?ahr^it?ii 

■ *AsstrR-AVCEs 'UPON Livisi?^ ^""'-^ ^'^^ ''^"^ '^^^*^-^^ ^-- 

:r; ' :..-: ■ :.. - nc- .V,;£} -:!*/ig vi:.-, 

X HIS PKISENT lNtTllUMBN4-bR i»Slfthft^t rtlSVKA'kcit 

witncffcth/tlialvhcrcas'^:i?.or-' -^ -^-^^^^ -" i.* ^^^^ -^qntte 
county of ' ' - "^ hafh edt^cd Mtf ^nd B^d«e 

fli m^mW ef tlhc'fbcitty fcr Ei^i^AinLE tA^t)i^A»^^ ouf 
liTcsand farviTorfhips, according'to a certaia'cleetfoffe^fettu^ 
bearing date the (cfenth day of -5i/*^TO&^,' whicfc'^wai-^fti'tlii 
yeai^of "our Lord one Aonfend- fcvwt himdfed imd^ fliiFy-tWo) 
and ittroHcd in his majcftyYconrt -ci-Kifig^s^Behek at ff^fim^ 
Jfei \ and> whereas the faid fobicly," relying upon iKe titrt!i^%f i 
ccrtaSi dccfaratfon, dated thiV *. day of- \^ - '- • 
mafie'aHd^E^erfl^theiaid A. -ff. touching Ih^ age^ ftalcV 
Realflf, an*tf*ot1ief 'cifcttmftancetf attendhig tlie taid Jv\ff: liftVe 

pounds, tobe^^idnohlsllieeBtm^ adiiiiifi!lfttdRM>r8s ^ot^iiffigmi 
after the deceafe of the faid A. B. whenfoeycr the fame (hall 
happen ; provided the faid aflured does not exceed tWc age of 

years on this day of 

lias had the fmall-pox» and is not affli6^ed with any diforder 
which tends to the (hortening of life» (as in the faid declaratioa 
more fully is fet forth), at and under the annual fum or pre- 
mium of 

And whereas the faid aflured hath executed the co\4nants 

ufually entered into by members of the faid fociety» and hatk 
paid fuch pretiiium for one whole ycar» commencing from the 
date of thefe prefents : Now we, whofe names are hereunte 
fubfcribed, and feals alExedy being two of the trufteesofthe 
faid focietyi do, for ourfelves, and our afOgnSj truftees of the 
faid fociety, covenant, promif^, and agree, to and with the 
faid affured, and the executorly adminiflrators, and afiigns of 
the faid aifuredi that if the faid aiTuredy or the afiigns of the 
faiu difuredy (hall yearly and every year, during the term of 
(his affuraucci continue to'^ay to the tru&cea of the faid 

focict/, 



j^^ffui^T^fu,Tj^ ^^g 



fociety^ or to any two or more of them, the annual fiim or pre^ 
xnium aforefaid, on or before the day of 

in every year ; and fliall Qhfervey perform, fulfil, and keejp ali 
and lingular the covenant, articM, daufes, proirifos, condi* 
tionSf and ag^cments, which on the part and behalf of the 
faid aiTured, are and ought to be obferved, performed, fuU 
SSh^ %ttA k)e)^,t;^\totofdttt^ t^ 

thc:&i4!4eod^of fip^nn^:; Wei ^r9UKf(fig(i#*^ti^^e» of (he 
faid foctety for the time being„ |irip ^i^^j^Vt ^pi^t^^i^ k^cadxt 
months, after fatisfaftory proof (hall have been maide of the 
d^ath, of, the liwd^afl^re^* wdlan4 tjruly pay^ or.c?iufc to, Ite . - 
pai^,, out of the ftock or fond of the faid Xbciety, uitfo th< 
cz!e<Butgi^.iadiWnifltratpft, qtaffigns, of the faid aflnred, the' 
fwU fum,; fa, ^crejay fi&^x^fi, : PipvJdcd always,, and jt i? hereby . 
dec)^<{^ .M.,^t >^e true int,ant and meaning of ,tl\i8 policy of 
aJOrvr^cCf and x}ni; fapie U acoppte^^by t^e fi^id a^u^ed u^on 
thefe e3^pj!efa con4it;iqn$,.thatin ca&thcfaid aflured ihall.die apon 
thc.feaai qr ftaU\ go^beyond the limits of ^t/r^?^ lU^Ufs licenfe 
\^e pbtained froQi the court of diredoi^, or (hall die by his own 
hands, or by the haa4& o^ juftice j^ior>f the.^e i^ iHc laid 
afiufe^dQes e«oeed ,r> ^ ,1 T^T^p ^i^ ^^ f^jd 

mfTuted be fto^ a^i(^f^ wi^^ any dilorder wl^ich icncjs to th^ 
ihortening of life ; or if the above mentioned dec}$ra^<|^ coo* 
tainsfmiy u^u^.ayermeiit, this poUf y iball be voi^f ... 

In wnncls, tSfcu 
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No. vn. 

Form of a Policy oflnfurance agnnjt Fire. 

By the Corpontion of the Rpyal E*eianre AOvrance of Houlb 
' and Goods from Firei 

1 HIS preiirnt inftrument or policf of alTunOicc witneflethfthat 
whereat Jf. B, hath agreed to pay into the treafury of the cor- 
poration of the Royal Exchange, London^ for the affitranee of 

from lofi or daaaage by fire. Now know all 
mfn by tbeje frefents ^ That the capital dock, eflate^and fecurities 
of the faid corporation fhall be fubjed^ and liable to pay» make 
goodf and (atisfy unto the (aid affured, his heirsy executors, or 
admin id ratorit any lofs or damage which (hall or may happen 
by fire to the £»id goods aforefaid, (except fuch 

goods a$ hempf flax, tallow, pitch, tar, turpentine, glafs, china, 
and earthen wares, writisga, books of accounts^ notes, billg, 
bpnds, tallies, rsady moneys jewels, plate, piAures, gun-powder, 
hay, ftraw, and com unthreilied), within the fpace of twelve 
calendar months from the day of the date of this inftrument or 
policy of afliirance, not exceeding the fnm of 
and fhall fo continue, remain, and be fubjefi and liable, as afore- 
faid, from year to year, to be computed from the day 

of in every year, for fo long time as the faid afiured 

ihall well and truly pay, or caufe to be paid, the fum of 

into the treafury of the faid corporation, on or 
before the day of which (hall be hi each 

fucceeding year,. and the faid corporation (hall agree thereto by 
accepting and receiving the fame ; which faid lofs or damage 
fhall be paid in money immediately after the fame (hall be 
fettled and adjufled ; or otherwife, if the faid lofs or damage 
fliall not be adjnfted, fettled, and paid within (ixty days after 
notice thereof (hall be given to the faid corporation, by the faid 
a(rured, that then the faid corporation, their officers, workmen, 
or adigns, (hall, at the charge of the faid corporation,^ at the 
end and expiration of the faid (ixty days^ provide and fupply 
ai fefd aflured with the like Quantity of goods of the fame fort 
and kind, and of c^ual value and goodnefs with thofe burnt or 
4 damnified 



Appendix^ No. VII, 7^5 

« 

damnified by fire* Provided always nevertbelefs^ and it is hereby 
declared to be the true intent and meaning of this deed oT 
policy, that the faid ftock, eflate, and fecurities of the &id 
corporation fliall not be fubjcd or liable to pay or make good te 
the aflured any lofs or damage by fire which (hall happen by any 
inrafion^ foreign enemy, or any military or ufurped power what- 
foever. Frowded 01/0^ that this deed or policy (hall not take 
place or be binding to the faid corporation, until the premium 
for one year is paid, or. im cafe the faid afiured (hall have already . 
made, or (hall hereafter make any other afiurance upon the 
goods aforefaid^ unlefs the fame (hall be allowed of and fpecified 
upon the baok of this policy : Or if the faid A. JB, at the 
time when any fuch fire (hall happen, (hall be in the pofleffion 
of, qr let to any perfon who (hall ufe or exercife therein the 
trade of a fugar baker, i^pothecary, chemift, colour-man, dif- 
tiller, bread or bifcuit bakef,* (lup or tallow chandler, ftable 
keeper, inn-holderr. w maltfter^ or;(hall be made ufe of for the 
lowing or keeping of hemp, fl^x, tallow, pitch, tar, or tUN 
pentine ; but that in all or any of the faid cafes thefe prefents, 
and every claufe, article, and thing, herein contained, (hall 
ceafe, determine, and be utterly void and of none cffcdt, or 
otherwife (hall remain in full force and virtue. In witnefi 
whereof* the faid corporation have caufed their common feal to 
be hereunto affixed, the day of in the 

year of the reign of our ^ovcrelgn Lord by the grace 

of God, of the united kingdom of Great Brttain and Ireland, 
king. Defender of the Faith, ^c. and in the year of our Lord 
pne thoufand ci|;ht hundred • 

N. B. This policy to be of no force 
if affigned, unlefs fuch affign^ 
ment be allowed by an entry 
thereof ia the books of the com- 
pany. 
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ABANDONMENT, 

Nature of. 

whether coeval with infui^ncc. 
Its probable origin. 
Whpther carried too far. 



Page 

479 
ib. 

480 
ib. 



In what cafes the infnred may ahan- 
don. 482* 489 

Upon what principle. 482 

In what cafes permitted in France, ib. 

Upon capture and arrejl of princes. 48 3 

When it may be. ib. 484, 489 

Wfien npt* 490, 496 

When prevented by recapture. 484, 

4S7. 493 
The infured 18 not oUIged to abandon. 

489 
Whether alofs be total or not, depends 

on the final event. 490, 494 

The jtu pofiiimnii continue^ for ever. 

492 
Till abandonment there is no yefted 

right to a total lofs. 494 

A capture does not neceffarily make a 

total lofs, nor a recapture prevent it. 

499 
If the captain purchafe from the cap- 
tors, the fum paid is ooly a p^tial 
lois. 501 



Abandonment in other cafes than capture 
and arrefl of princes. ' 502 

Upon (hipwrcck. ih. 

Upon a llranding. ib. 

A partial lofs cannot be made total by 

abandoning. 498, 502 

No injury; however great, is a total 

lofs, if the flilp arrive. 502 

Or furvive the term infured, 5Q3 

But wherever the voyage is loft, the 

infured may abandon. 505 

Or where the cargo is reduced in value 

tolefs than the freight. 507 

JVithin what time it may bcm joS 

In foreign countries. ib. 

In England, 508, 510 

At what time notice hiuft be given, ib. 

Effedl of negleftihg to give notice. 

509, 511 

But, till notice of the /0/x, the a6^s oF 
the captain will not prejudice the 
right to abandon. 510 

When the captain (hall be deemed the 
agent of the infurers. ^tt 

What act of the iufured will preclude 
his right to abandon. 5^12 

The iniurers demanding an abandon- 
ment of too much, will not ezcufc 
the want of an abandonment. 5 1 $ 

If they prevent an abandonment, ttey 

muft pay a total lofs. ^ 15 

3 A 4 When 
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Wnen the infured inaj al^andon upon a Upon a yalueS policy, 

prefumed loft. ' * 516 Upon an open policy/ ■. . «,i- id. 

Where the lofs confifts of one enlir^ 

Vhifirm if ttn ahandonmeiit^ fb, individual. ._ ^ ^£3 n.i 3* 

^'here part of ^He goodf^ i^K^^^dJ 

There muft be fome notice of It. 517 «» S^ :•,. 531 

A nd tills mud be explicit^ .^ 518 Where all are dam^&jgedL. , . o> 'i^ ib^ 

And unconditional. ^ ib. Wliere only one oi fevecri> ^^9^^ ^ 

And cannot be for part. ib- fured 11 put in rilk. .« w- ^■:: -tb* 

Wben a partibular a»ficl^ Aaybc aban- Where the^licy.i^ Afc f^avcnigc iq>-' 

^nedi ib. der fo much/^ ^^r. " ^ / 552 

7i&^ ^£P ^M ahamhmneni* 519 ^00^ /2r hfi Jheill he appreclaUd^ ., ib. 

How It transfers tbe property. ib. \Vhal (hall be deemed the true valqe of 

To what time it relates. ib. a thing, . .„ ib- 

Whether an abandonxaent o£ a (hip How averages are fettled-. . ^ ^535 

transferi the freight. 5 19 Different naodes of appreciating a Iqfs. 

It can only be in proportion to. the lum ,.^ ^ ... ^c ^ ^v ^ ,- ib. 

infured. ' 520 How this Is done in ^rtf»^. *^ ib. 

What (hall be the conctirrent claims of In EngUnd, ^ . . j^j^ 

infurers and lenders on bottomry, ib. The infurer is not to be inToIvejd^B the 

What (haU be the claim of the in- rife or fall of the market. ^ ' '559 

fttnerSy where the infured receives ♦ . \ * 

coonpenfation after the abaitdon- ^he effeS of an adjvftmen^, . 542. 

meat, 522 . . ; 

Or the (hip arrives fafe. ib. ^* '^ prifUdfdcli evidence ?igaiBift t^ m-; 

Or the tbfng infured is recovered.' 524 l^rcn. ib. 

Abandonment once made is irrevocabljt. ^^^ '^ "**y ^ impeached. ^43 

r%f It may be given m evidence in an aoi 

Dlfpofal of the ejeai abamkm$d. 521, ^'P» ?" ^^c jiiKcy. '544 

526 How, in cafe of abandonment, the 

Duty of the infured tofaveallio his claims ofd^Sjmntfetsc^ underwriters 

poweic 526 (hall be adjuftcd. 521 
Duty of the captain and fail^rs. 527 



ADMIRALTY. 



ACCEPTANCE OF BILLS. 



As to the ^Et&, of the fentence of a ^<y' 
When this wIB give a title to infure. 2 1 4. wgn court of admiisJty. Vid, fFar- 

ranty^ {Neutral property), 
Infurance is a fubjed of admiralty ju- 
ACTION. rifdidion in other countries. 580 

Kever fe in JSn^/sii//. ' ib. 

As to the form of a^ioa on a policy of 
sofumiiffe. Vid^ Proeeedmrs^ 

ADMISSIONS. 

ADJUSTMENT OF JLOSSES. The inrcefftty of mtftnar admiSons in 

anions on ccmmercial fubjcdts. 606 
What (hiA be deeojied a fair indemnity. 

Hi>wihequeMtiSyofihehfsAaUheaf:er' ' . ' 

*^'«^^' 53^ His awtbonty,. - » , . , . , .20$ 



v 



Afliig'i 



?a« 




vcr xn (uch 

'209 

% uTual j^anncr. 



Jk ft^tp^s Kufbandy as fuchj 184)01 ag^nt 
~ for tlic owners, to enable him to in- 

furc. ' ^ » 205 

^n what cafes an s^ent is boun4 to ia- 

i^^^'fiire'fbr his pcIn^ipaL ib. 

](n what cs^fe an ad^ton ivill lie againd 

him" for ne£h'gettce ._ 20$ 

^ven a vditfttar^ ^glflk Uahk^ Hf he 

take anj flep. 
How^the 
" /• aftion. 
But if the agent a6^ I 

it is fufifcient.' ^^ 
An agent ought not to be an under- 

wnten - ^ ' -j^^ 

If he pretend he has effeded a po- 
licy^ trjO>ycr will li^ againft him foirit. 

A general agent ^ay jnfure without a 

particular order. '^ ' 218 

Whea a roan ihall be decerned th^. ^S^^ 

of the lixfured ; when, of the uiScr? 

writers. Y^d;, Ahandonment^ 

When a general agent may Infurq, in 

* his own name. Vid. J*o!icy» 

■^Vhat (hall be fujicie^t proof, of the 

authority of an agent to underwrite 

for his principal. 610 

Puty of an agent as to ,repreJGeiit|itiQai 

^ m«de to the underwriters* 337 

AJPIRN ENEMY. 
Vid. Enemy. 

ALTERATION. 

^jyfien a policy may be, altered. Vid. 
PoRey. 



ANIKlAtS. 



Ifi what caCe infurcrs.fliall be liaUc^ f«c 
the lob of them^ 4).2a 

APPORTlQNMEJjt., 

Whext thcie Q19IF be cm appDrtionment 
of the premium, yid R^nm ^ 
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A&BIT&{ATION. 
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^ AMALPHITAK fcODE. ' 
Vid. Marine Lam. 

^ AMERieA.*" 

• • ' - ■" 

Difcovcry of, its cffefts on the com- 
xsktxct oi Europe. 13 

Under what circumftances Americans 
may trade to the Britj/b fettlemcati 
mifuna. Vid. Foyage, ""'' " 



In cafes of iB&riroce. Vid. prbtudf 



. ARRESl^ OF PRINCES. 

tVhatfliallbc. - . 434 

Difference . between an arreft aad a 

capture. , 434, 441 

)f the government feize a coni*fliip ia 

% famine, thiatsan arreft. 435 

fiut if ^ne by a. mob of riotcn, it is a 

capture by pirates* 436 

The yroxA people means a peaple or na- 
. tionj^notramob. ^ ib. 

If a (hip be fe^cd, for a breach of the 

law of ii^ioQs, this, ig not an anreft 

within the policy. 435, 436 

An embargo- is always an arreft within 

the policy. 43^ 

If a Ihip^ infured «' At and from** a 

port, be arrcfted7» the port; this is 

within the p(^Icy. 43S 

If a (hip be leizcd after hoftililies, this 
is an arreft, 441 

ASSIGNMENT. 

' ■'* ■. . r' 'rk n" * ' * "* * 

How a poBcyn»gainft' fireTOafl Be-af- 
iigncd. Vid. Fire^ (In/urance a- 

J « AT AN© FROM^* 

How thef?,, words fliall be. conftrued. 
Vid.^ Aj«, (DuratiM of). 

AVERAGE. 



f jo htSen. 

AVER.^GE. ^ ' • In wliat can?i6ftr^<)f>a|tfna barratry 

Defined. -460 ought to be pcnuittcd. 4^^ 

DllRrrent forts. * -^ ib. What (Kail amount tS flitfcit?jr''^'p.5 

When average contribiftiMs .ma;f • be Whether the captain may fte^irfilrcd 
' ctaimed. 460* 46a againf! "the Varratiry of tfie failon. 
When petty average (hall be a charge ^ 445, ^ 

againilt infttrer», 461* 462 When a dcvuit^oil^fti53rnotH)t bairatry. 

W he n the lofs of goods put in to lighleri - * * " ' "447 

ihaU b« a gcners4 ivvrnge. 46^ Whether the failors may commit bar- 

WIkh wage» and expcnccs ftaJl bt a n^ryagamfttbevi'in of the captain, ib. 

general avewgc, 4^4 Id what caK ftW; Afct^tifiefiii if 'ftc 

What (hall be oiUy a particular average. (ailors amooM ^olbarratry . ib. 

465 Ib what cafe cruifing fbr^pm^e^tf^l^ 
What (hall be liable to contribute to a ratry. 448 

^neral avcr&ge. ^ ib. ffirratry can obfy b^tmit«iiti«i^^ii(il ' 

The c«p|ain'« duty in fettling a general ' the owners. 449 

average. 466 Therefore it cannot be %<]Mnitted l^y 

Remedyagainfl him for negleding this. the matter if be be owner. ' 451 

ib. Or eveiH^fFte'*havc^only the equity rf 
How the contribution (hall be adjufted. ttdem^c^;' -^ ^ ' >^*b. 

467 A ge.neral freighter H'^^natt for the 
1^ what degree the (hip and freigjbt ' tjojngi. '' "^'^^^ a^ 

aociiabk. ib; The virords ** in any lawful trad^ will 

Ijpw a >>/!>« (hall be valued, . ib, nbt ei6MiiJft» A«''inf!ir*t^*oni 'IflA 

ttow the inbircri (hall reimbuffe'averaffc . hxrf hj /mulling. 458 

- a>ntribution8. 40S It^is immatenal wheth^lf^^he'Mshap 

Whfth^r lenders on bottomry be Hab\c ^' bens during •Ae'^iil'^f IbkJracry,/ 0? 

. to general average. Vid. Bottowy* ^ Rafter. 455 

\yhiit AaU be 9n average lob within lE|^^t!hib iiifdrbr Vrifl'Tior^e Habk^ if iC 

ihe. common mcinorandum. Vid. ' do not happen during the ioyagr^ib, 

V pimxtrandum. it&w batntry {i/'p&ni(hediin Fratuflk 

\ , .J How In EnxianJ. /icrl 477 
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.•,^«>««««^r^ Sow barratry -Iball be proved. 

AVERMENT. ^ Procccdwgn'XPi^bofffLofi). 
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Ofintereft. Vid. P/'^tt'^df/iw, (Z><- ^ ' 

pf m: vid; ib, • '^'' ' ' ■' "' ' ^ v '^"■'''' ' ? 

Whether matter of belief amounts 1^ a 
rcprefcritation; y\^.^R^efmamts 






*','-' BANKRUPT. 

HbwIanSnfured may claim figainft the ' ]^ILL OF ^EAI^TH^ *.T 

^ e(la|c.Qf.al)2iokni.Bt infuijCr. Vid. ,^., ^ ^ ic- i^UiJ 

r fweeShgf. (TmL) Yid. Documait,: -».. . ;. nii^d^, 

i,u;...-.5:i.j5^j^^^^jf£;X. BILLQF LAP^^G^, .,^j 

VMt'S^rl'Oji^iV^.-'vy. Pf»t«-/- Vid. Doeumnai Lotrefi, {^3g^ip 

JO.T fO q.-f'i .'ii t: ■;.•.»' . . : . Y MLI/ Of^'FARCE'L'8;^ "IT 

Sefined 44> Vid. Documenk 

BLOCKADj:. 



/itt^t til 

-><:.:-> BJtOCRADE^ ^ / ^- But the mgncf, or Its cqmvalent, mud 

f , ,, .^ . -^ be expofcd to the perils of thafejt^ 

Cptamcrgc^^with a plage U?j9*^d?,^?/ .^at the rifk of the lender^ T...~64q 

' l^ficge^. ., ., ,,j , ', ..,..: f ^ Wagtrs, e.lm- tbp , form of bpttoin»y 

TV«;^e*fc o^Jiotific^ttQii of A Wock^de. ^ j^^^^. j)rohibitcd in the cafe .pf .j^ajl 

wBcHi^r ?d5P?at.e35l;ent of ^patt may:^ Whetltcr-thls be a legal contp^a at com- 
. 4€clared to be blockaded. 05 . mon^la^, '<^ Jr ' 641$ 

,( I .rmm ' :< , ^ ' '' ' ^ Loans on for^jga^4g/?//i>§/?r (big^-p^o- 

.' ,,:♦' .,'.'' • - • .w- ..- ; hibiteA ;.•-,>;.;., . . ..ib< 

BOTTOMRY AND R|:S?pN- ■ Whether money may be knt t6.a i?/:«<i/i 

... Di^NTlA^ ;^frt - i fobjeft on goods on hQ&& m^4»^^ 

Niiikeindfofin f^fihis conhkiS. "631 1 ricanf^J^^^^ 643 

Diftitiiflt^ ]betW€<» boUon^ry,^4 1«* freight. ^44 

rj^^ondentia, r -- - - 633 Sailora may borrow ,on.tl|e«..gf«)jl«'Oii 

l)!efionUMt*on. - y.-r-ir-- t- r , - i^'» - board: not on their wages* .uv^^S 

I^rantiquity .- , ,^ m ,t ,,-;. . \ib. Whetfa^r mongyiitiagr be fent^n, ar(hip 

wtcithcr the ^»^»*; T'^M'WJW' /<*«iff or goods already in rilk. ib. 

.was materially different from the roo- ,\ , . , . ..i, 

\d«?tt b^tUWBry;. ^ - 634 Th^ principal and marine tnterejl. C^6 

If jw Wtomry difftrs from a. fimple ftjf ^hat'-ft^ foaa may confift; ' ib; 

iisfcift.^- . -. ^'.^ '• - . JP- Ijp j^ t principle ;thc marine in- 

iUiltlwt^tw^€« b9ttom^.^ .^^^^^ Left i* deeWlegai: ^ -ibl 

J^ tance. -. . --"/^ ^?^ It &ri ' 6% bb diie>here th6 «'&' hw 

%.*^*«y4?^^*'' 'A- •.< -"^ ^ Been commenced. -'^^47 , 

t;ti|iflr.^*M(5:qf9|rH§l^. .,.,.?, r'g36 ^ai th^ril^i^jmmehcb, ItMs a^ 1^^ 

^O^ of It. P37 Ibatt ^ ^'' ■"'' i^ 'r, •, * f-K 

The i?Kiifeje i^t^^^a wua,,^-e3«M:e% ^, ^. ;tloiVifefe thfe 'fendbr WMl hk^e, 

referM^M- :^. '- -^ ^ r • o\b. . .^i^^rcf'^^j^ ^rHk is not comhiettced.. 

Wbc&e*, «^|ii^ Wuld fiipp)jr,^te '--''648 

«miffion. , ,r .• : /\ . ^, «^ ^^ ^j^^t tin^e the marine intercft ceafcs. 

rhepaSiis%}ticopifaa. ".^^ ;, ib. ^^^^ ^ . r>;iNl. . xxr^t? 
'^ ol. V'^- V \' .'^ tMr ■ ^ Whether it be legal to contrad for fa 

Who may lend on bottomry. ib. many jn^njl^^'^inter^, gay^Jc f^ 

Who may borrows . ;. 638 alle^cftts.; \ .. /;v\a'^^^ 

When the captain may nypothccatc the When common interel^ begins to V^.-i^ 

W^tl^cr tJiCvOwn^s ai^e babje for mo The perils or rl/ks to which the kttdo* 
ney taj^n up by bim, in the place is liable. t<t • y / >: ^/ /> j 651 ' 

where they refide. ib. _^ - 1 ^u r • • a. 

To wb»l AttA.U mj b«rr«w in a ^^t- «,'f, ?^?Jilr ^^r^ E^.^Sn'!»n^^^% 

iforeigix cpuntry. ib. tm5*""^a-i-. . i , L i k. '. ■'It-':*:!,* 

Whetbfr the lender be bo»«itQ look They indi^de m^f^^^^ ^Ijj 

to the application of the money. 639 But nothmg Biort of a loliT Torg WI 

Whether money may be lent on hot. ^^'^f^l^^}^^ \V^c' .u • . ^^\ 

tomry ttfkSaii^ ^nemy. ' ^ ib; ^^efe^of iS^^^^^^ 6 

7U tl^igj^ypoth^aud. .V . \ < . '646 -Norjor tfep^a (^^^ ^|yne2|^;^a^<p. 

On what things money may be lent ib. l<y[or for fmuggling. ' * "^"ib. 

The bonrqwps jpay? taj*^ tl^e^Wncy on Nor for any lofs, if the (hip do; oot 

^ard with him. ib. " fail oa th^f(^]p^<fIi|Nid. 6$^ 



f^% Imtot. 

Or if At demte witbont ntcdBij, €ys As to his dtitf in cafe of lolii. ' Vlct^ 

But if (he be preffed into the Kiae*8 Abmnthnmettt. 

ierTice.thiswiUcxcufeadevtatioa. lb. At to his power of borrowing ndkticf 

Kor is Ibe lender liable, iftheihipbe and hypothecating- the ihip. Vid. 

changed without neccflity. 6^7 Bottomry • 

Whal(haIlbetheduratioBoitheriik.ib. As to his duty in the ilowage,€arej 

and delitery of the goods. Vid. 

U^ttether the InJcr be Uahle to general Rl/k, 



658 For what lofles he (hall be liable. Vid. 
R't/k. '* 

By the general law of mesvlMWt^ ib* As to naming him in the poCcy. Vid. 
By the law of England. 659 Pofiey. 

The lender upon a Dant/h (hip is liable. When he ought to hire another (hip. 

• 660 Vid, Wi>. 

And the infuren on fuch Iqan nuift When his d&f<{ualitoitioB fliaU avoii 
make good thclofs. • lb. the policy. Vid. Ship. 

How his clothes may be ififored. Vid. 
Whether the lender be entitkd to ^hehenefi PoScy. 

vf Jiahtage. 66a 

He is entitled to it byftatute, upon CAPIURE. ' 
Eafi India voyages. iK 

Whether in other Toyages. !b. What (hall be. ' ^aa 

How bottomry loans (hall be in(lircd. Vid. Arre^ af Princes. 

93» 94» 95» tz^ri'^f Whether lawful or unlawful^ the in- 

What remedy the lend^ (hall' have furer is liable. ib. 

againft the eftate of the borrower. And whether th< property be changed 

become bankrupt before the ri(k or n6t. 423 

ended. ^ • ^ ^^^ ^^ tf[e&, of captarc where the iofu- 

ranee is ** bUer^ or na interejj* 

BROKER. 7^ ^^c.^'^^f ^P^ui*^ >°<^ recapture ia 

diveftiag and revelling the property. 
Vid. Infurance broker. 426 

In every cafe of capture, the infured 

«f tT T xrkvr ™y abaacfcm. 439 

BULLION, yiA. Abandonment. ^ 

„,. , . i_ • r J ^ J The infurersihattdefrayafi fair diarges 

Whether xt may be infured, M |ood8. occafionedby capturi and recaptiSe. 

If ^kmdeftinely exported, a policy on ^.^ are therefore liaWc for m£^ 
It will be void. 226 p^j^ y^ ^^^ ^^p^^ yp^^ ^ ^^^ 

prbmife. 430 

CAPE OF GOOD HOPE. ^^ ^^*^ cafe the produce of an enemy's 

country, in a neutral fiiip, (hall be 

How the law now Itands with rd^eft 
, to the ranfomi dg of captured ikipi^ 

CAPTAIN, 01 

When a recaptufed (hip may profecute 

Whether his miilake be a riik within her voyage. 4^3 

the policy. 136 What time is given tc^thie Keaptkifsitt) 

As to his duty in fettling, averages. proceed to judgment* ib. 

Vid. Avirage. How 



^ow a lofs bf capture fiiaU1>e iTcrred If daxiieftiiicly expprte4j! a* policy oa 
in the declaration. Vid, Proceedings^ il will bb void. , aa6 

{^jpeclaration^) . 

How fuch lofs (hall "be proved. Vid. i?xtinivrvfc> 

Proceedings. {Proof ^Lc^s,) COLONY, ENEMY'S. 

Vid. Enemy; Commerce^ 

CERTIFICATE. -^ 

.. ^ - , . .. COLONIES, BRITISH. 

As to the certificate from the miDiuer 

and cburchwardena, &c. of a lofs y{j C^kuner'ce ' 
hj&tt. Vid. Fire, {Protfrf Loft.) 



CJSSTUI ^UJS TRUST. 

7x1 what cafe he has an infurable la- 
tcred. Vid. Intere/i, {Infurabk.) 



COMMENCEMENT. OF RISK. 
Vid. Ri/k, {Duration of). 

COMMERCE. 



CHARTER PARTY. Growth, of maritime commerce in mch 

dern Europe. S 

Vid« Documents. . * ^ • Caufes which contributed to its re- 

....•'. ^ . ▼iyal. .• ^' 9- 

^,».^,^^^*^.«^^«^ • / Commerce of the iom&ir^x. lo 

CHANGING' RISK, ; Oi Jthc Han/eaHc League.. . ,i 

TTM D'A tri j\ Otxht Flemings^znd DufcL ib. 

\ A. Rift, {Changed.) 0£ the Britj/h. Ii 

How checked in £flffZEZff^. ,13 

CJ/JRPQ ^^ what cafes infurance on commerce 

with the Briti/b colonies ihall be 

H15 rule rcfpefting concealment. 35 j ^ ^fiT* r e p n r j- ?J 

^ ^ •'■'•' In the cafe of E^^ India voyages, ib. 

Carried on by Briajb Aibjeas. ib. 

CHANGING SHIP. By foreigners. 50 

" Ai to trading with the enemy. Vid« 
yid. Ship. Capture, Enemy. 

'* CIVIL COMMOTION." > ' COMMISSION. 

As to the cffeft of thefe words in an Whether the expeftation of ccmmlflion 
infurance againft fire. Vid. Fir^, upon a confignmcnt be an infurable 
{Rift.) intcrcft. HI 



CLOTHES. COMPENSATION. 



'. -r*<.- 



As t» the infurance of the captain's If compenfation be made after a lofs 
cbtlics. Vid. Policy; Proceedings^ paid, this (hafi go to theinfurcr. 52* 
{Proof of Lofs). 

. _ CONCEALMENT. 

COIN. 

Effect of, whether fraudulent or mno» 
How it may be infured. 326 cent, 347 

Wha^ 



714 



Xdkr* 



What fliaH be iumtk iniiatetai;oon<' 

ceilment. . 348 

Effedi of a concodment by an Infurtr. 

35 » 
llVhat Uungnieed not be difdofed. 353 



coanrcuGxi 






't 



.•**i.l^ 'V ^i 



CONDEMNATION, Sentence of. 

Vid. Warranty^ {neutrd\. 

t 
CONSIGNEE. 

When he fliall have an inferable inter* 
eft in the confignmcot^ Vid. Jaterefi^ 
{infiiraSlc). 

CONSOLIDATION KULE. 

Vld. ProceeSmiSm 

CONTAGION. 

« 

VSL, Infrcthn. 

. . / i COURT ot f6i:^(MiWU 

CONTINUANCE OF THE M&K. , SUJlAI^Cf;,,^ ,, 3,,/ 

Vid. Rt/t, (duration of). . . - .• Wbgn,. and for ^^hat neafynJ^J^jf |^4^ 

♦ > Its povven» enlari^ca* * j c\^ 5.:J .:o:i?^ 

Fallen into difule. ^' *"' '\. '. H. 
, : CONTRABAND ,PP WAR.1 



CORPORATIONS. 
How they contributea to the rental of 

COURTS OF EQIJlTy. 

whether they have any junfdidfon 10 
queftions of infuca^ea; *; 586 



COURTS,, FOJl^IGN. 

The authority of their fentcnccSt 
Vid. Warrant^f^ (aculral). 



i . • i ; I 



•w .Vv 






The ohligjiUont of jvetitriUty. 63 . 

What article! arc contmbaad. ib. 



"CITUISE." '"^" ' 



Commerce with places frtficgcd. 64 Cniffiog fn qiicill pF |Wife,'>hek it ftall 

Ipfurance of warlike aorci fent to tl»e J>c barratiy". .VMiBMrapy: ' j, 

' king', enennes. .; ! d6 Wfinritfllalibea^^^^i^i^^^^^ 

txportcd in contravention of' an cm- ^ialton. * ' . 

•- bargb; ^ ib. Ho^^ a '^'^^t to ^Jlft^r^a c^rtifa 

SCTt to a 3rhi/h colony, wilti which tihie -ts'to be i&nfthi^* '^ViSi'De- 

•' all intcrcourfe ii prolnbittd, 68 ' "^iatjon. Litters 0/ Marque. . 
Cr while tn the hands of tQe cnerey. ^o 



,1 <» 



'I 



1 J .... 






CONTRIBUTION. ' 



yid,' Average* 



■ ' c , »f r. t 



• * 



t 



dT 



Hfcw they contiibbrid t6 thif*revW,9^ 

••'^. 'v^ N".':'^*' ;o fino lihtb D-i'.] 



CONTRIBtJTit>NSOCI£Ti£S. ■ ^i.> 'o .1... m 'dDA^E^cl ,'o.b.Li. ^' 

Vid. Fire, {n/urance againjfi}^, \ i AslO.tfae date of a policy. Vid M(f 

DECISIONS 



• I 



£>EdSl€)KS« Whotbfif 3aiinm^iLded>devbtioii«^ill dlf- 

(' charge the infurers. ' '^^^ 



DECLAK^TION. 



/iTi^r/f <i deviation Jh^U he jufllfied hy ne- 



Strefs of weatlier. 409 

For the form of a decWwiiiW on a^po- Want-of peceffiMJ K^^^^* 4?^ 

licy, y id. Froceidings, {declaration). Joining convoy. 412 

Avoiding an ememy. ib. 

"XO^TA '^'V- ' , ^ " A mutiny of the crew. ib. 

DEMURRAGE. What degree of neccffity will juftify a 

' tv ' ' o I ..a ' ^ ' • deviation. . 4I3 

When demurrage fhall te a loTs within The voyage of neceflity muft be per- 
tbe policy. 621 ibrmed without deviation, ib. 

When a .devia^ioA^ifaaU amount to bar- 
ratry* Vid. Barratry. 






DETENTION OF PRINCES. 
Vid..\/frreJlof-Frhttesl " 



DOCUMENTS* 



4 ' • 



Thofe which' neutral /hips ufually re* 

bEVlATiON.' vtV' ,., 

Paflport. 3 1 7 

Definea.' -' 392 S««-l«t« «':f«-l"^f. jb. 

; x«. . . , . . *.' Proof of property. ib« 

1^.^^/ Jhatt amount to a deviation that Jl"^^'"'^^- 5.\f 

'iYjtl ^l •/•-.- :k Charter-party. ibt 

vr^^/'*^^' ^* ^>^^^ : : ' :'•'• Bill of lading. ib. 

What 18 meant by the ufual courfe of J^Y^^^"* ;, ^ *^- 

the voyage. . - • ih. Bill of health. 319 

The finailwr. of a deviation* makes it Log-book. ^. , . . 7' 

not the Icfs fatal. , 394 ^^' ^^*= '^*"' ?f ^^^ ^^ ^H^^ J' """ ^ 

The (hip muft go to iff tlie ports in prejumftwe t^id^ct igamft the neu- 

their order. 395 traiity *of the ihip. - ib* 

What is meant by a liberty to touch, . 

&c. ' 397*398 DOUBLE INSURANCE. 

In'»\^hat cafe cruilinjf in queft of pri?e, ' , 

(hall not be a deviation.. . . 40^ How it differs from re-infu ranee. ^115 

How. a /liberty to cruifp for fjx weeks Though a wager, it is not void. ib. 

(hail DC conftrueS. 403 But the infured can only recoyer one 

WJ^cn . an jumifiAal duratiop ^of ^c .. fatisfaftion on the feveral policies^ib. 

;Yay^e (bijjjbe 49cnicd a deviation. Tiiofe whd pay oil oii<;, may recover 

"'' * ; 1 4*^5 . contribution from litidervvriters on 

A deviation Js ifiot the lefs fatal becaufe ,the others. ' ^^ *^» X 1 7, 1 20 

the rifk is not increafcd by it. ib. Whether different pcrfohs may infure 

If there be fstvcral tracjf:s> to the placd the fame things and each recover the 

of deftination, the captain fhould be full value. ' / . 1 19, 1 2 £ 

1,. jjit^mj^i^ty tj9 cbjjfe. , - . . '» .-497 Whether a fecond infurer, with notice 

When a previous defign to toifch at a of a former infurance, be liable for 

place (hall only be deemed an inten- the whole lofs. 121 

tion to deviate, 231 The infured, if required, muft declare 

Diftind^iOn befX^^ik^'an intended de- .-how muc^h he Hife^nliiciSlffiEe whole. 

ib. 

/Aji<'\jia DURATION 



▼iation, and a different voyage. 2^2, 



73« 



Udmi 



DORATION OF THE USX. 

r . 

EAST INDIA VOYAGE. 
EAST INDIA COMPANY. 



EMBARGO. 

The infurBtice of a trade carried on in 
cootraveiituNiof an cabaiso is void. 

66 

When tlie iafurcd wkj alpandcm upon 
an embargo. 4B8 

Vid. Ahmdonment. 

When an embargo wiQexcnie the noQ>r 
performance of a warraaty. aj) 

Vid. Warranty. 

Whether the ezpence of wages and 

Et>yifions during an enbatgOy be a 
is within the p<^cy. 6ao 



EMBEZZLEMENT. 

When the owners and matter (hall be 
anfwerable for embeaalement. 157 



ENEMY. 

How the infttflince of enemy'a property 

is rcftrained by ftatute. 30 

Whether fuch iDfurance be good at 

common law. 5 c 

Opinions of foreign writers. ib. 

Reafons of policy againft it. 30, 36 

Lord Mansfield's fentiments. , 3 1 

Whether the law, in this refpc Ay ought 

. to yield to expedience. 33, 34 

An alien enemy cannot maintain an 

allien on a policy on gcodS| though 

(hipped before the war. 36 

Nor can his agent maintain fuch a£lton, 

tlyDUgh a creditor. ib. 



In what cafe a neutral in pirtnerfiiip 

with an alien enemy* may infare hii 

. intereft in the joint property. 38 

The court will not grant a new trial to 

let in the objedion of alien enemy. 

Trading with the enemy without a 11- 
cenfe is illegal. 70 

An infurance on goods boright of the 
enemy is void. 71 

iSo, if goods be fcnt to a^ri^^coIoDf> 
while in the hands of the enemy. 69 

When the produce of the eaemy'i 
country Ihall be liable to oapture 
on board a neutral (hip. 4So»43t 

Whether there (hall be a return of pre- 
mium upon an infurance of cnemy'i 
goodSi 557 



EQUITABLE TITLE. 
When it fhaU be an infurable iatered. 

EQUITY OF REDEMPTION. 

To what purpofe the perlbo, \amg 
the equity of redtaiption of a ihlp> 
fliall be confidered as owner. 452 



EVIDENCE. 

When a foreign judgment (hall be cofl- 
clufire evidence in our courts. 

Vid. IVarraniyf [neutral), 

W hcther witne(fcs may prove an ufagei 
as explanatory of a claufe in a policy* 

404 

In what cafe the ufage of one trade 
may be ffiven in evidence, to (hew 
the pradice of another fimilar trade. 

Whether an opinion of the meanicg ot 
a claufe can be received in evideoce. 

ib. 

When a declaration of the infuredi made 
before a magidrate abroadi msy be 
read in evidence. 3^/ 

In what cafe the captain's proteft ^ 
evidence. 616 



Indei. 



iZ7 



'When a fufefeqticnt uh^rwritcr may Jtfatning of the wards'* tt/I'r^^/ow/r." 

-• ^ :- :j - L^f— •»fc;^- :u 



give in evidence « reprefentation 
made to the firft, 670 

The deciHon of si Foreign tourt is the 
beft evidence of the law of the 
. country. 660 

In general, 6ne underwriter canHO^ be 
, a witnefs for Another. 607 

But if the broker be alfo an under- 
writer, he may be a witncfs for the 
y Other underwriters. ib. 

Vid. Trocee/tHgs^ {trial). 



EXPECTATIOINJ". 

* * 

When a hope or ekpc6lation of proik) 
or of a future intercft, (hall be an 
infurable intereH;. 83 



EXPEDIENCE* 

whether it itaii be the ground of a 
judicial dccifion, 32» S3* 34 



FACTOR. 

When he has a iten 'upoDi and may re- 
tain a policy of his corrcfpondcnt. 

lio 



FIRE9 (infurance againft). 

When introduced into England^ (58 1 

Objedliont to it. 682 

Amwered* ib. 

Infurance offices. 683 
To what duties infurjinces agaiiifl fire 

• airc(abjeft. ib. 



Vfths Inter efi of the injured. 



684 



Neceflity of preventing infurance 

again(l fire without intereft. 685 

Several infui:aac«8on the fame property. 

ib. 
What fhall be afa£kient iatereft. 686 



Ofthtnjk. 



637 



Exception of fireg occafioned by extra- 
ordinary events. ib. 

5H 



ib. 

Of the wdrds, ** civil commotion** ^ 638 

Duration of the rWk for the 15 day? 

after the time infured. 695 

Cfthc alignment of the policy, 69$ 

How the policy fliall be ai&gned. ib. 

Upon a death. ib. 

Upon a transfer of the property infured. 

697 

Difference between the contribution 
focieties and the other offices, as to 
the aiiignment. 696 

There can be ho ttflignment without 
the confent of the oScie, 699 

If the infured gratuitoufly undertake 
to get the policy a(Iigned» an a6tion 
V^ill \\t agalnli him for negledling to 

do fo. ^ 207 

Of thi proof of the lofs. 704 

Account^ affidavit, and certificxte ib. 
The ntceffity of this proof, 705 

Nothing will excufe the want of it. ib. 
Th* printed propofals requiring it, are 

^ part of the contra^. 706 

And the procuring the certificate it a 

condition precedent. 707 



FIRE, (lofs by). 

If this be accidental, it is within the 
policy.. 421 

Whether it ,be fo, if it t be oqcafioned 
by the f^ult of the mafter or ma« 
riners. ib* ' 

If a (hip be burnt to prevent infe^ion, 
this will be a lofs within tbe po* . 
licy* ib. 

So, if the mailer fet fire to the (hip to 
prevent her falling into the hands of 
the enemy. 422 

:*'ISHING TACKLE. 

■»".• 

Whether this be included in a policy 
on' a Greenland whaler. 626 

V 

L 

FLEMINGS, (commerce of); 

Ruined by PA% IL n 

Transferred 



738 



Index* 



Tranafcrred to England zxiA Holland. 14 A loft on* freight can ohly^l^e c^aim^d 

where the rifk has commenced. 76 

As to the duration of the rifkoB freight, 
Vid. Rt/k^ {^duration of). 192 

As to the effect of an skl^andQpment of 
freight. Vid. AlandcmMU [ejd] 
of). 519 



FOREIGN JUDGMENT, 

WheKi concluCve evidence in our 
courts,— Vid. H'arrantry^ (nrutral). 

Thj French pay no regard tothe judg- 
ments of foreign tribunala. 2q8 

FOREIGN SHIPS, 

The feftri£\ion8 of the 19 G. IF. c. 37, 
do not extend to foreign (hips. 105 

But the claufc againd re-infurance^ does 
extend to them. 113 

Vid. Wager, ReAnfuraacu, 



FORT. 



FRUIT. 

When the infurer fiiall be liable for a 
damage to fruit. Vid. Ryk. [Mt- 
morandum), 150 

FURNITURE. . 
Vid. TaclU. 



Whether the governor of a fort abroad 

may infure it again (I capture. 75;, 357 Vid. Wager. 
Vid. IfUerefi. 



GAMING. 



FOUNDERING AT SEA. 
Vid. Perth of the fea, {Lofs hy). 

FRANCE. 

V\^ Fcreign judgment \ Warraniyi 
(tieutral). 

FREIGHT. 

In France freight not already earned^ 

cannot be infured. 75 

hi.E/iglandf freight^ exped^ed^ as wel) as 

the ihip, may be infured. 76 

j}5\rt it;.caH ^nly be infure^ by one who 

- - . has a legal or ..equitable title to the 

(hip. ^ 93 

Vid. Interefif (in/urahle). 

The infi^rerj. on goods .arc 'in no cafe 

liible Tor freight. (527, 628 

How a part owner of a fliip may infure 

-: freight. * 629 

"" .yfd. 't^i'eeditigSj {proof of lofs\r '-• 

*A'hat fhall be the duration of tiie ufk 

: •ov/frcfghri'^Vid. 'm/Uuratioitrf). 



GENERAL AVERAGE. 



Vid. Average. 



GOOD FAITH. 

Ought to prefide in all commercial 
tranfadlions. 334 



GOODS. 

What may be infured under this deno- 
mination. 223 



GOODS LASHED TO THE 

DECK. ^ - 



How infured. 

. ., , GOVERNOR., 
Vid. Fiit, InUreJl, 



PI 
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HANSEATIG LEAGUE. 

HEALTH, (warranty pf). . 
Vid. Lives i {tnfurance upon). 697 

HOPE. 
Vid. Expectation, 

HUSBAND, (flilp's). 
Vid. Agent, 

HYPOTHECATION. 

Vid. Bottomry ^ 

JETTISON, or JETSON. 

Vid. Average. 

JEWELS. 

Howthcy may be infured. 226 

If clanddllnely exported, a policy pn 

them will be void. ib. 

JOINT INSURANCE 
y'id.Iiifrfm(^ Companies. 

JUDICIAL DECISIONS, 
a^heir auttiority m^lljelaw of infarance. 

yUS TOST LIMINIL 

By the JT/ii/i/Sliaw continues for ever. 
^ 492 



. - INDIA COMPANY. 

Vid. Eaji InJia Company. 



3B3 



What fhallbe deemed? fair indemnity, 

i I .* ■• ...'-• 52J 

INFANT, 

Vid. Lives f {Inierefl)^ y 

» 
. INFECTION, 

If a (hip b^ ordered to be burnt, to pre- 
vent infection, whether the infurers 
be liable. 421 

INQUIRY. (Writ of). 

What evidence Is fufficicnt up^n a writ 
of inquiry. JC5 

Vid. Proceedings. 

INSURANCE. 

Defined. . . , .• ^ 

Abufes of, reftraincd. * 

Utility of maritime infura^cc. ^ 3 

Whether its origin can be traced. ib». 
Chirac's account of its origin. ^ ,4 
The offspring of maritime commerce, ib. 
Whether known to the ancients^ . ^ 5 
Suppofed tobftve beca firft pc^^ced 
in Italy, ^ . ., ...j lo 

When introduced into EngJanld.t,'Ji. II 
Not mentioned in the ai|cient fcsi-laws. 

Law of, a branch of marine law- 1 8 
Brought into England hf the lomiardf^ 

... lb 

Th^ materials frtim which this law is 
coUededi 18, to 24 

Q;ueftionii if iiiftirapce ' fhtfuLd not de- 
pend on-febfk^ji^s; 497 



INSURANCE BROKER. 

Nature of his dealings. .203 

Account between' him and jacb under- 
writer. .}^' 

Thpueh tte preinium be due from him, 
the lofs is due to the infured. 204 

Vid. Agent. 



740 



Ind€X. 



If he employ another hroker, lie is an- 

fvreriiblc for not fumilhiog l)im with 

all his tnftru^^ions. 208 

. To what extent he (hall be £> anfwcr- 

able. ib. 

The broker ought not to be an under- 
writer. 209, 608 

If he (houldy he may ncverthclcfs be a 
witnefa for the other underwriters. 

207 

If he |»retendthat he has effected a po- 
licy » his employer may maintain tro* 
^r againft hiin for it. 210 

His duty, aa Co reprefentatioas made to 
the underwriters. 357 

INSURANCE COMPANIES. 

Their eftaUSAment. . 40 

Mave an excIuGve right to infure (hips 

and goods upon a joint capital, ib. 
How other companies- are re ll rained 

from infuring asfuch. 41, 42 

But the privtkgea of the Eajl India and 

Swtb Sea companies are referved. 43 
Ond partner cannot recover from ano- 

ther, his proportion of lofles incurred 
' upon a joint infurance. 42 

Nor cait he recover, even from the bro- 

- - \uStr the (htkre of a lofs rcccircd by 

him from the other partTier. 43 

Nor can the ofleniihle undciSurrlter re- 
cover the profits from the broker, on 

- the ground that the partnerfttp w as 
illegal, and he the fole infurer. * 44. 

But trie contrtCl is not void as l>ctweeii 
the oA^Afible-^fHiderwrH^r and the 
innocent mfured. * ' - '45 

In what cafes an infurance upon a joint 
capital is ^ood. ' , 4-5» 46 

How tfie cotYirhon memorandum la their 
policies differs from tliat of private 

' Uddet-wf iters. - ^ ' ' *140 

VM; Memdrandum. * '' " ' " 

5^hefe companies may make agreements 
for infurances upon uitftain{>cd labels. 

244 

In what form of .adiipi^ tjieyr iimift be 

Vid. Procee£iigu [Declaroiion), 
How they may plead. 6^ 

•Vtd.-#Vwsttf«^y/ (Wa). '"'■ ''"-^ 



INSURANCE AGAINST FIRE. 
Vid. Fin, ' ' 

INSURANCE UPON LIVES. 
Vid. laves, 

INSURED. 

What perfons may be infured. 30 

Whctlicr an alien enemy may be in- 
fured* vid. £ntmj. 
As to infcntlngthe name of the infured, 
his agent, or truftee, in the policy. 

212 

INSURERS. 

What pcrfons may be infurers. 39 
Individual underwriters. ib. 

Charader of the French undennrriters. 

ib. 
Chara6ler of the Englifb. ib. 

The bonower upon bottomry cannot 

be an infurer upon the loan. 95 

What an infun^r is prefumed to know 

refped i og the trade he infu res. 182 
Vid. Concealment^ Infurance ampemcs* 

INTEREST. 

WhafJhaU amount to aninfurabli^Merep. 

' ' '• 80 

Qualified property. 81 

In what cale different perfons may each 
infure the fame thing for its full, va- 
lue, ib. 

When the ihdorfemvf^t'bf a'lnlUiiFladiiig 
gives an infurable interefl. ib. 

In what cafe the indorfer ftflf rctaink an 
infurable intereli* ib. 

How far an expctlation of profit, or of 
ire inttreft* ^iti^ infurable intc- 



a futui 

red. 



*••- 



.:$J\ Ui y 



05, 92,219 
In wlnt cafe captors hav€*iSfi* thfufable 
interell in a prize. 84 

pcftl of Mfifps ana goouf," under the 



<< *■ 
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dircdlion of third perfons, have an 

infurable intered. 85 

Whether a truftee, a confignce, or 

prize agent, ipay rn Cure. 83 

A debt which gives a lien on the thing 

1 nfu red is a n i nf arable intereft. 2 \ 8 

Whether an infurance without intereil 

. be a legal contra^ at common law, 

88 

In what cafes it Is neceffary to aver 

intcreft i;j the d^cl^iration. 9Q 

Vid Proceedings . ( Declaration ) . 

When a mere cefiui qua truft may infure. 

ib. 
In what cafe a general agent may in- 
fure, in his own right. 91 
An infurable intcreft can only be found* 
ed on a legal or equitable title, ib, 
A joint purchafcr 6f ^ ftiip, whofc 
name is ftot inferted in the regifter, 
has neither title. ib. 
The lender on bottomry has an Infura- 
ble intereft in the fum lent, 93 
The borrower has an infurable intereft 
in the furplus value of the thing hy- 
pothecated. 94 
But the ufage of a particular trade may 
vary this rule« . ib. 
Vid, IVager^ Re-infuranct^ Double 

Infurance, , 
When there fhall be a return of premi- 
um, for want of intereft in the infur- 
cd. Vid. Return ofpremtum». 



f* INTEREST OR NO INTE- 
REST." 

Vid. Wager* 



INTEREST, (Proof of}. 
yid, proceedings* (Trial). 

invoice;. 

Vid. Documents^ 

LANDING OF GOODi 
Vid. Shining und km^ng gooJi^ 



LAW OF MERCHANTS. 

A branch df public law. 



LAW OF NATIONS, 



i^ 



Defined. 306 

No individual ftate ca^ add to the law 

of nations, by its own ordinances. 528 
This law is the rule for deciding quef- 

tions of prize. 329 

Alterations by treaties, t&&, only the 

parties to fuch treaties. 333 

LEE, (LordC. J.)- 

Obfervations on his d^ciiions in quef- 
tions of infurance. • aB 



LETTERS OF MARQUE. 

If a (hip, infured as a private trader, 
take letters of marque, this will dif« 
charge the infurers. 194. 

Otherwife, if the letters of marque be, 
taken merely to entice feamen to en- 
ter, and without any defign %o ufe 
them 195 

Vid. Ri/l. (Changing), 

If a ihip, having letters of marque, 
cruife in queft of prize, this will be 
a deviation. 40?. 

]f (he have liberty to cruife for 6 weeks, 
this means 6 fucceflive wicks. 403 

Vid. Devi^ition, 

I. 

♦• LIBERTY TO CRUISE." 



If a fhip have liberty to cmife for tf 
weeksj this means -6 fuccelEve weeks 

403 
\iii.Xi/l,{dur^iMo/}. 

••LIBERTY TO TOUCH, 
STAY, &c." 

|3ow this clau&. (hall be €(HifiiuedL 
Vi4 Peviafhtt. 



u^ 



Index* 



How lA tbc cafe of an Ej/I India 'w^jz^e* 

185 
Vid. Fj/i. (Durathn cf). 

LIEN, 

VThen this (hall amouot to an infurabic 
intcrelt. 2iS 

Vid. Fador, 



LIGHTERS. 

Whf fi the lofs of poods put into light- 
ers (hnll be a general average. 463 

Vid. yfvfrjjrr. 

When ilic Tifk continues on p^oods in 
lighters employed to land them. 167 

When not. ib. 

Vid. F.j/}, {duration cf). 



The lofs mud always be total. 6(J^ 

Wbat are the ufual excepttone) where 

the parly infures bis own life. ib. 
To make the infurcrs liable, not inertly 

the caofe of the death, but the death 

it felt, muti happen within the time 

limited. 175, 677 

If the policy htfrom the /iay of tic date, 

that day is excluded. 678 

Reafon why fo few litigated queftions 

have arifen upon this contrad. 679 
Return of premium. 576» 680 

Remedy of the infured againft the ef* 

taic of a bankrupt. infurer. ib« 

LOG-BOOK. 

Vid. Documents. 



LIVES, (anfurance upon). 

Nature of this contratt. 664 

Utility of it. , ib. 

Cunipaui«.s fpr tlm fpecles of iofurance ^ 

* Legality of. ib. 

U^vrantv p/" tie health and a^e rf the . 
ife infured. 667^ 

Hqw made. ib. 

The pcrfpn's having a particular infir- 
mity, will not falllTy it. ib. 

If there be no fuch warranty, the in- 
furer t^ikes a}l the rjfk. 670 

Vid. Evulcnce^ 

'Interefi of the infured in the Jlfe infured. 

"-^^ ' -671' 

Infuratice vpoo livet^ wdthoul v^et/^^^, 

ptv^ibittfd. i:b. 

In what cafe a creditor has an infur^ble 

. iatet«(t in> theiifit of his' d«»bLor^ 67 1' 

It mud be a /9«/ debit. / ■ ,. ,(^75 

The infurcr cannot objcdl the infancy 

of the dtibtorw. ^ - ^'s, . '■ ^ ^/i^ 

A truflce may infuco for his effim que 

irufl. . V $7$ 



Kifk which the infurer runs. 



6n 



LOMBJRM: 
Vid. Commerce, 

lON'DON ASSURANCE. 
\id, Infurance Companies, 

^ L08S. 

Total lofs. 414 

Partial lofs, to (hip. 415 

ta gpqi^s- . ib. 

As to what (hall amount to a total or a 

pjjrtial lot,— 'Vid. ^^a^^^-^ww^/. 
What loffes are not witliin our policies. 

237 
If a lofs be w^ithin, \^e general nxtords, 

,thc infurer will bfe liable/ Wlcfs he 

can (hew that it arofe from a peril 

not meant tobekifared a^iaR.' i'8:i 
What^fliall be a loft within' the pitrcy. 

Vid. Proceedings. [Declaration), 
Wichfn what Ximt^ if loff mud happen, 

to make tlie infurers' liable. ' Vid. 

Rfk, {duration of), , >\ 

Of lofs by average contributions. Vid. 

Average, 
By barratry. '• Vfd. JgarMt^ 
By capture. Vid. Capture, ^ 
By. arred of princes. Vid. A^K^. ^f 

rrmcei. 

Of 



Index. 
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Of lofs by running foul. Vid. Running 

By fire. VId. T^e, (lofs by). 

By perils of the fea. Vid. Perxh of 
the Sea, 

By eKpcnce of falvage'. Vi<f. Sai- 
vage» 

How a loft fliall be averred in the de- 
claration. Vid. Proceedings ^ {decla- 
ratiai). 

Wilful and fraudulent hjfes, 475 

Offince of piracy, how punifiicd by thi 
laW of England. ib. 

Ceftroymg zmy'fhip^ to the prejudice 
of the gwocrs of the fhip or goods 
on board, is felony. 477 

Calling away, burning, or deftroying 
any (hip, to the prejudice of the un- 
derwriters or owners oF goods, is ca- 
pital, ib. 

The benefit of cieigy is taken from fuch 
offenders, in all cai«8. • ib. 

As to proof of a lofs. Vid. Proceed- 
ingsy {^trial), 

« LOST OR NOT LOST.'' 

This claufe is in all ojir policies. 237 
It is not peculiar to them. ib. 

The reafons for infcrting it. 238 

It docs not make the contra 61 a wa- 

ib. 

ib. 



Amalphilan code. 



ConfoIat(fdcl mdre. 
Laws of Oleron. 



16 

h'dws o{ IVi/^uy. '' ~ ib^ 

Ordinance of the Hanftatic League. 17 
Oixiinaacc of the marine ol Louis XIV. 

18 

MARKET. 

The rife or fall of the market does not 
afFcdl the infurer. 539 

Vid. Mjujment. 



MASTER. 



Nor more hazardous. 



LOUIS XIV. 

As to liJs famous ordinance, Vid. 
. Marine laiL\ » 

MJNSFIELDy LORD. 

Celebrity of his judgments in infnrance 
caufes. 2^, 29 



MARINE INTEREST. 
Vid, Bottomry • 



MARINE .LAW.. 



Hiftory of.' 



• m' » ' ^ . ^i 



• i6. 

3B4 ^ 



Vid. Captain. 



MEMORANDUM. 

What rifles fhall be excluded by the 
common memorandum. 138 

Purport of it. I3^> ^39 

When introduQ^.intopolIci^B* 139 
For what purpole. ib. 

ForiH of it ib« 

Altered in the policies of the two in- 
fnrance companies. 140 
Conilruftion of the words •* free of 
average^ unlefs general^ or thejhip hi 
Jlranded.** i^x' 
Held that they make a condition. ib. 
Htijd that they make an exception, \b. 
Whether thf infurers be liable for a 
total lofs on the enumerated articles^ . 

Whether, upon a flranding, they are 
put in the fame (itnation as other 
cqmmodities. . ib. 

To what fpecies of lo(s the infurers arc . 
liable upon the enumerated articles. 

V . » ". ■ ?48, 
Vv'hat fhall be a lofis by firanding with- 
in the memorandum. 149 
Iif wha¥ caie'tfae/infavers -ihall be liable 
for a partial k>is upon the enumerated 
articles. * * t ib. 
It is novir fettled' that' a ftrandlnpr^i^ a 
condition, and iKtsxin aft partial loiTef. 

150, 152 
Whether the memorandum tcatcludes tiie 
total lofs of an entire indiridi^l. ^.5 c • 
TARJh. • 

MIo^ 
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MISREPHESISNTATION. MPTINX- 

Vid. Rtprefentatkn. When a mutiny of the cxew v^Hl «cufc 

deviation. ^I'j 

MISSING SHIP. ^^"^ '''*'' ^ * ^'* •'y """tu'y °f 

flaveg. ^,^ 

When a miffing (hip (haU be prerumed ^''^' '^*«'y«Bmfl.^ I)««i/fon. 
li>«. \id. PtrU* 0/ the Sea. ^ 



NAVIGATION LAWS. 



• ♦» - 



MISTAKE. 

Wnctlicr tlic infurera are HaLle for the ^ ^^' 

miilake of the mafter. 136 

NEW TRIAL. 

MONEV. The court wHl iibt grant a new trial, 

.. -t^ • p J tr*j r» • tolet jn the obj/^iop' of iJfen (me- 
ow it m«y*w miarec. Vio. Com.*- «,„ jrt . #• -^j 

Br.ng.«gm«,cy^,ntoeotirt. V.d.Pra- ^ n/w trial is generally grt,nt«J with 

\* hen money Orall co«nbute to . 1^ anc« tlfsu .Vanr othersy 6oj 

ncral average. 466 , 

MONEY HAD A??D RECEIVED. NECESSITY, i («<jyage of). 

When a connt upon this is nccelTary m ViAi Division. 

the declarbtion. Vid. Proceedings, .. i 

(deciaralkn). ^r^^^^ ^* 

• NEGRO SIJVVES. 

MONOPOLIES. \ld. Slaves, Ri/i. ... , 

Their cffeft on commerce^ till dboh'lh- 

' ledbyftatot*. 13 NEUTRAL. 

_^ _^_ ^^ /. r ; X ' ^" ^^'^^ ^^^^ * neutral, though ptrtncr 

MQORED.Xiniafclj)* . with an alien encmy> may kifurc jS 

Vid. Enemy, ' '^ ' 

When a (hip (haH belaid W he moored Obligations of neutrality. 63 

iftfrfefy. Vid, ie^, (^^rathn of). The right of Tifitation aad featcb of 

'•'••- '- ' • .' neutrals vindicated. 65,306 

'hAnn^r' Anjs Iri what cafe the- produce of antnc- 

MUKT^yACfi. r. .|hy*8 country may becapAnedina 

QCiittalihip. '^. ..''*'^^. 430 

/? ,?! *T^ '^** mbrtgagorx)f a Aip Qf the warranty that the thing^ittfured 

VfbaU be ^twdj^wm^, 45I » ijemial property..!: v .... ■ z86 

hen a mortgage ihall tc 4#:ient \iid. ff^arraniy, (neutral). '' ^ • ' 

proofof mtereft^, ,^ . .,^.^ ^^ ^p| .. , jr.^^rjt:^ ., -^f ^.v|( r. • -• - 

MUSTER ROrt: - '^ • - - PLERO^i .(Lavyi-rf)/ ' 






OFIN POLICY. Or die for want'rf food,^ »ccafidncd by 

*r.j n r the unufual length of the v9yagc,4iQ 

yi6.^oUcy, . , - V If a Ihip be deftroyed by Worms, ttis 

OPINION i ^^ "°^ * '^^^ ^y perils of the fea. ib* 

I ' * • ^^ ' Nor wherra-flHpoV daajagcd by the 

Vid. Evidence, ^ ordinary fcrvxcc ftie is engagect 

' ' ' ' v-i»n- ' 4«> 

ORDINANCES. Wh^t lo& of. nmnf^kM within the 50- 

Vid. Marine lat^^. Infurance. . . ^ ^' ^ 

OVER INSURANCE. v PETTY AVERAGE* 

yid. Intereji, Return of Premium, L(oubk Yid. Ava^age. , • 
Infurance^ '■.'.*';/ 

OWNERI^.,, , , V PIRACY. 

To vi'haft rlfks they are liable. Vid. If a mob of rioUrs b9sur4 • fl>»p> and 

Ri/kt {Owners liable). " ,^ o«(^on a ftsaodingy tbU i*^« lofs by 

'^ pirates. 593 

PARTIAL LbSS. ' Hpw piraqr i^ panifl^d .by. the law 

r--^' '^"' \:oi England. 475 
Vid. Zo^, Abandonment. 

PARTNERS.: >5'' ' ' ^ PLAGUE. ] . . ' 

^ Vii. Jnfe^on. 

Infurance by. Vid. Mittancp C^mr - - - j . • 

' - --- ■ , » ■ [■• ' 

POLICYl^ "^ 



f ■ 



pames, 

I^ASSPORT. 

Nature and.dMerm{Jhrtj,q£ policies 108 

PFOPTP JJi(fqfirnt for^. ,, . 190 

rrii. , 1 ^. be afcertained. 200 

Th,9 word rneans ^ people or nation, ^^^^ ^^ ^j^^ valuation. ib. 

not a liwlefs rabble. 436 ^^^ ^ ^^^ ^^ ^^^^ ^^^^ 

Vi^. Arrep of Princes. ^ _ ^^g^^; *' > ^^^ 

PERILS OF THE SB*. '^ ( *« b^rfft> a«jdjiiy be dt%tted. ib. 

A • ■■}'■• The pnn<;ipal difference between an 

How thdfe word* arc undcraoodin in- open and a valued policy, is in the 

furaficc^ -416 cafe of a Itota! k)fi ^ ' 205 

^^Zf^T^^^^""^ '''^ fpetii«rf>&^-^ ff^ ^fy,.^i,^it^i,^^,4, ib. 

Foundering, ftranding, ftrlking againft It rs luruaR^^ l^ff^^d by ' an inrurancft 

funken rocfca.^.' . 'ibl ' .brMter.* -• . ib. 

When a milling fhip (hall be prefumed V^. Infuranee Broker. 

to have foundered at fea. ib. When efiPedted, the infured may main« 

What (hall b^ a lofs^^by ;capt^e, and tain trover £pfj it«^ , . ^ 20^ 

not by perils of the fea. 41$ Even where ain agent pretends he has 

It is not a I0& by perils of th(^ fea, if ' effedled a policyi tro?er will He for 

' {laves be thrown overbbftMfi^'^ f6ir- it. 210 

city of wat«r, jU>. Vid* Agm*!^ 

Form 



74* Inckiu 

fbrmandrequt/tietcfapoRty. 2il If the ftipbe to takie aey partkmar 

AVlien the prcfcnt form xras Introdu- ^^^^' ^' ^^"^'^ ^*^ ^P^^^^^^- ni 

*^^^' lb.. ^. Yhe perlh injured agairft, 233 

IIow ;t Q..ght tobe iuKrpr«ed2i I.2.2 ^vHat perUs are not ultUm the general 

t'ccafional claufe*. . ib. word* ji- 

T he rcquiCles of a policy are, of U.e claufe '* Ul or not hi." ib! 

1. 7hc name of the injured^ bh agent dr 6. The powers of tbs infured In cafe of 

iru/lee. ib. misfortunt^ 239 

Policies in blank are prohibited. 213 7. The pronufe of the ttifureu^ and n- 

In U'bofe mime a policy noay be. 2 14 ce:ptfor the premium, ' fb. 

men the name of the broker will be Why the receipt {s part of the policy.!^, 

fufficicnt. 219 ^ r r if : 

8. The common memorandum, 240 

»., The names oftheJLip end the mafcr. ^^ j-j^ j^^^ andfu!fcripti':n, 241 

When the (hip named may be changed. How the names axe fubfcrjbed. Ib^ 

„.- . . , ij"^ ^O- Thejamp. 2^ 

V^jwn an lulurancc mav be on Jvtp or „,, « ^ .^ -,^ - . r 

Jhlps. Vid. Sbl,, ' ^^^ ^^^-.SS Geo. MI. c 63. impofe 

IV Vcics of vcffcl nuia be mention- °" "^^T^ P^^^^J"' a^ampduty ot 

^ "^ ^21 2 s, 6 a, per tent. 6ti tbe ItRfiaBlorcd. 

3. 7befuhje8 matter of tbe infurance 222 When the premium does not excscd 

f^ r • J Ti .t 10/. /jfT f^tf/, theduty is I /* ?</. ib. 

It nnay be on goods generally, or the r> •*. 1 I /; ^ r -,.^0/ 

'jx iT r -c J ' Ur It may be 2 j. 6 tf. tor every 2001. 

gDods may be ipconed. 223 ^ %n 

Bottomry loans mud be defciibed as t 1 * r* ^^ -^- :^(.^J.^ 

r 1 ^ .. In what cafe, Upoo em over jrJuraDcc, 

»T 1 r "*t r r .• i ^ *j' the exec fs of duty vviU be aHuwed. 

l.flkl« the utagc of a particular trade ^ jjj 

under a general policy on iToods. 22c xt r n.* . 1. r ^Um^r 

«vi .. * 1- ^ fc J No policy on a fhip to oe tor a longer 

Whatnot. 225,226 ^.1.1*^ I \ 

xi7\ 4. ' ' 1 i J ' ' r ^^rm than twelve months. id- 

vvhat la ingludea in an iniurance on a X7 • r * u m i.u ;« i„r 

« • No iniurancQ tp be available jn law, 

^'P' ■ -^^7 unlef&Hai^pedr^if^n^^jcytobc 

4. J defcripiion ofth voyage. ib damped after written or printed, ib. 
^ ^ ^ ^ -> ^ — Penalties for effediV*^ •*^^'*^"'? 
The defcription of the voyage has a di- for any infiirance unlefs (lafnped. ib. 

xt&. reference to Ulltbe circiimAaiicc* Penalties on the broker for ncnotiatiir 



attending it. . . 182 fucb iufuraijfra , y , , . 244 

If av blank be left either for the- port bf Penalty for iniuring withobt a ftamp. 

departure or of dcftination,tbfc policy fb. 

will be void. -ib. In what cafe the two intdrancetom- 

How the commencement and end of the panie^ may make ajfrccfncnts on m- 

rffkfh^befp^cified. ib. (iamped labcls^ '^ ^'^' ib. 

Jf ftjt a term, it muft not exceed twelve When an alteration maybe madeib tbc 

montfe: ^28 policy. ib. 

It ihuft not be calculated to inducer By 41 Geo. HI,.; <j.!^^ all the above 

i^lfe conelufilin ' . • Ibt: duties are doubled. ' 245 
Jf'fhe fhrp fail on a different voy 




attdn,. and a different voyage 23a When the court will order it. ^^ 

h 
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In what catfe this^may be done after a 
lofe. . . 246 

When a court of equity will dirett an 
alteration. 'b» 

When it (liall be in purfuance of an 
agreement. ^47 

How a policy fball be conftrued. 1^4 



POLICY BROKER, 



Vid. Injj^rqnce hroher^ 



PREMIUM. 

Why the 'receipt for the premium is 

always a part of the policy. 239 

An aaion will lie for it notvvithftami- 

ing the receipt. 240 

The non-paymeBt of It will not affcd 

the validity of the contradl. ib, 

Vid. Infurancc Broker, Policy, Return 

of Premium* 



PORT OF DISCHARGE. 

Where there are fevcral ports of dif- 
chargc, in wliat order they muftbc 
tak.n. Vid. Deviation, {ivhatjhall 
be). 

f 

* J . . PRESUMPTION. 

WJien^a fiilp (hail be pre fumed to be 
loft. T 416 

PRIVATEER. 

May be infured, " mtereji cr no inte- 

rep' ^ ,104- 

Entitled to what falvage ujpoti redafp- 

.turc^. . . 473. 

••• • • -'^ PRIZEk • • ' ■ 

Whet) a prize, may be infured l)y the. 
captors. Vid. Ihterejly {wfurable}. 
Vid; WarKanty^ {ueulral). 



.i^ . r 



PRIZE AGENT. 

When he ihallhave-an infurable intcrcft 
in a prize. Vid. Interejl, {injur- 
able), . 

PROCEEDINGS. 

When adionff at common law were 
firft brought on policies. S^ 

Hiftory of the court of policies of in- 
fu ranee. 25 

Jn what poftrts aHkm on policies may hi 

hr oughts 5^5 

Couitsof common law, ib. 

Courts of equity have no jurifdi^ion. 

The effed of an agreement to fubmit to 
aibitratlen. ib- 

Tlje declaration, 5^7 

What IS the proper form of a£lion. ib, 
A gainft private underwriter^. ' ib, 

Ao-alnft the two infurance companies, 

596 

Form pf declaring againft them. ih* 
Heads of a declaration. ^ ib« 

Count for money had and received 588, 

597 
It is not neqeffary tp declare fpecially 
upon an adjuftment. Vid. Jdja/t" 
ment. 
How the intereft fball be averred. 589,/ 

590. 591 
How the lofs ihallbe averred. 591, to 

595 

When the venue may be changed. 597 ' 

Tie plea. Unci hringmg money iiUo-. 

court, *o» . 

la what caiea tUfs gW^ral affue Is . t^c 

prpper plea. jb. 

] iUta«ce| (*i a fptclal -trayerfe. . ,^ ib, 
Whalt «ft*j:: J>c giycjfi ^n. evidence under 

the general illtie. 59^ 

When the infured -may be called upon 

to declare how'.awch her h<as infu- 

^rcd. ...... 599 . 

When the defendant may plead a ten- 

. ' der. .'. , > i^* ' 

Whcii he ftiall bring moniey into courtS 

Ofl wh^t cpunt.. i ,,: .,. ,,/; 600 
Wl^Qjber alien enemy ought :tj) )?e fjf c- 

V ' . .-. ., Hovr 
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Index. 



IIow tli« tvr6 mfucarKie Companies (hall The lofs proved mud be an immediait 

plvad. 6fio C9iifeciufncepftbecaufcalIedgc4.6zo 

Of the con/Motion tmU. '• €02 I" ^^'^t cafe vva^ 

^ •' ^ DC a lols within the policy, 620,621, 

TUc ncccflilyof confolidatinga^^ions. ib. 526 

This was done formerly 1 ft couits of How a fhtp's proviiioiis are protefled 

equity. ib* by the policy. 622 



N 



HUHPijfi 



Mptxial admifllona. ib. Whether an infurer 09 ^g^od^.b^e liable 

therms impofed on each party. ib. for freight. 627 



I 



Benefits refuhing fiom this rule. 60 
y^hen th« Aiing o|it a writ pf error wi 
be a breach of this rule. 606 

Cfthe trtaU ib. 

What mud be proved by the plaintiff, ib. 

I . The conkraS, ^ ib, 

Whether parol evidence can be recei^ 



How the plaintitf fhall recover. 629 
What remedy tSe ihfured ^fliall have 
againfl the cftate of a bankrupt in- 



Ji ♦ 



* -ll 



PROFIT; 



♦. 



i\u 



Wliethcr the elpedlation of rptelit be 

^„, an infurable intcrcft, 78> 83, in 

to prove an agicemcnt incunfiflcnt Whether money may be lent on bot 



with the policy. ib. ' tomry, or profit. 

Wliether an ufage explanatory of a 

claufe inay be proved. 609 

.What fliall be fufiicicnt proof cf.the 

atlthotity of an agent to underwrite 

for his principal. 610 Vid, iJmap^^/m^. 
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PROHIBITED GOODS. 



.2» payment of the premmm. lb. 

3. Inter eft of the tnfur^d, ' 6 1 1 

Wliat (hall be fufficient proof of intered. 

ib. 

Upon a gencralayermentof intereft. 612 

Upon a ^ucd policy. ib. 

Upon goods. 613' 

Upon bottomry bans. ib. 

How a bottomry bond ihall be prOved*ib. 

Whether, upoik a writ of iaquiryy the 
plaintiff (hall be obliged to piove in- 
tereft. 105 

.4. Compliance with warranties m 6I4 

5. Thehfi. 61^ 

Upon a (hip. ib,. 

tJ^on goods. ib. 

By capture. ^ ' 7 » ^. ^ 9 

By detention of people. 617 

By barratry. 595, 617 

What lofs may be proved within a po- 
licy on (laves. ' . ib. 
When the psiyment of ladva^ may be 
jTOved. /619 



PROTEST; * 
V;d. Evidence, 

PROVISIONS. 

How a fiiip's provifioiDS arc prptcQcd 
by the policy. 6n 

In what cafe the coi^Ipnption of pro- 
vifions (hall be a lo(s within the 
policy. 620, (5ai> 626 

Vid Proceedings {Frorf of kfi)^ 

QUARANTINE. 

When the ride oa a (hip (haH coa- 
tinue during quarantine. yfi 

» ■ ■ \ ' ' 

RANSOM. • 

VSd. Cefflore^i Mandonnunfm 
H6W the law with refpefi to the ran- 
foming captui*ed (hips now (lands. 

RATS. 



RATS. .^ l^heUier a comj)plation Jlat^'^s fa^l 

will avoid tjie policy. 33 J 

"V^hcn the owners and mailer 'are liable When a mlfreprefcntatlon avoids the 

for injuries by. \, . 457 eoatradl. 33j^ 

JVien a rtpref&ntfftiQoJballU deemed ft^ 
,,.. ,^ . «V«//K/r«^. ^ ^341 

Whether a pcrfon can have a legral or J^ 48 fatfcienf if U bVirueinfubftahccii 

cqiiitaWc Utle to a flitp «¥kftd»c-being ^ Jmifk^qprcfcntation will oot avoid \\^ 

named m the regiller. • • * ; '"♦ 93 ^ '^oXxcy, if the infured was not d^ 

Vid, ^A^, A/^5/?. -^ ' -; Reived by it. , ^ 343 



REGISTER, ^-^^ 



I *■., 



,, RE-INSURANCE. RESPONDENTIA. 

V7hat ismeant by re^infurance. 1 1 2> 1 14 yjjj^ Soiiomry, 
'X*owhomthcre-infureri8refponriblc.ii3 ' 

In what cafe permitted. ib. " 

The law reftrainlog it extends to fp- RETUHN OF PREMIUM, 

reign fhips. 113, 114 

Whir eibeconiraSk^ void ^xnitie, 549 

RENDEZVOUS, *" ^^^ «'^"' e/" 'w''^-^. ih* 

^^., «, ,^ . Upon an' ov«r-infuram<;e. ift. 

Vid. »^.irr^jr. (C.««y). But there (hall be no tetum upon a 

wdr^^/- policy. c^o 

REPAIRS. Uijleli'ttii <:ontra6k be refcinded wliilc 

It is executory. 552 

Vid. Average, fm^fdu^s. {Froof •/ There (ball ,be akjk return upon « rc- 

ig/}). * infurance. ^ 553 

Upon what pri Qciple the p recntttin fhall be 
retained upon a void policy. SSS>SSA' 
REPRESENtATION'. ; ' 'i^-/^ ^. 

•* t^.Beinguponatradifig'tvith the enemy. ^^i 

lyiat Jliall amount to a material rcpre» • ■ ' ' ' . *.^ r . 

Jentation. i'' ' 3)15 Though the infift-ance 4n' foch «aft & 

'** void, there (hall be no return. Itf. 

When a- mifl-eprefentation win avcnd But where no fi^tid' fe-^dtiputabkit^ 

thecontraa. '* ib. thtJiftftrA},he(haWlute:«rcturn;yf*^ 

If madis ^fthout knowing whether in whWfc»fc'«ht plaildti'ff may iake'^ 

trueorfalfe/ ^'; ' '^ ft. ' viiJrlKftPibr tie premium.' "" 558 

If the perfon making it believe it to be ;. . ^ - 

true. ^ - . ib. ^^-JVherejbci'^ ,is Jrmd en tie on\/i^ 

If dated only as^ &/fc/C' "^ 336 or the other. 559 

Ov exfeBation.^ ^., . .'^* '^ :'^* "^ * 

Difference l)etwcen' a rep'rercnt^tion On the part of the infurer. ^- ^ ib. 

and a warranty. "" ' ' ' ' ■' ib. ynthepartofthein^jred. 5^9,,^6o,^ 

Duty of agents and brokers as to the ^^.^^^j, ^yj^ ^^, „^ heeTP-c^men^ia 

reprefentattor^mji^bjthem. 337 ^;^ .^ rqo3., V- .. . ....i/'^ifli 

Their rcfpoafibihty for any repre- r.fN ,3^^ •^v^.S''^ 

fcntatloiv^ade.WiHhout ai^grity^^ jS. ^(WV^'^^^^ ^^^S^^^i^'% W" 

How far .ri^KXen^li^o;! to. ^.he,.^ , xeeds'from the att %,t)^c, jiifurcd. 

Vnder^nt«rii.ar£pif«^ntav>op^ojall. ,.; ,,,, ^^^,,.[^^0 J.v..:,..: J^4rM^ 



f5^ 



tnde*^ 



Where the wyagc it dWifi)lc 564 
Upon an infurance •* at and from, ^* 

567,576 

In vhat cafe uCage wUl warrant an 

apportionment of the prcmjum. 569 

When a contingency will divide the 

fiflc. . »b- 

Where the riik is entirt. ^ 571 

Where the premium i? entire. 573 

Whete the infurance is for a term. 574 

'.Upon an infurance on a man's life. 

\^hen the premium is computed at fo 
much far montL SI 7 

Upon the performance of fome Jlifula- 
tton. 5I9 

As, upon the (hip's failing with con- 
voy and arriving. '"• 

Rcfifon of this ftipulation. 580 

The meaning of the words " and ar- 
rives.** 5^« 

What at rival will entitle the mfurcd to 

a return. *^' 

What fljall he a failing with convoy 

within the ftipulation. zGC, 583 

qf the deduaion of one-half per cent, 
upon a return, *»• 



REVERSIONER, 
How a fire-policy fhall be affigr.cd to 



the reverfioner, 

RHQDIAKS, 
Yid. Marine law. 



696 



RIGGING. 



Vid. Tacile., 



RIOTS, 



Whether the riots of 1 ? 8q werp a avtl 
commotion, within the exception of a 
fire policy- ■ ^^^ 



RISK. 



Jgainfl nvhai ri/is marine infarancei f*iaj 
he legally made* 1 3 i 

* 

Not againftttie fault of the infarcd. ib. 

Whctlj|:x agalnft the miAake of the cap- 
tain. 130 

Not againd any rifk upon illegal com- 
merce, ib. 

As to the rifles againft which flaves maj 
be infured. Vid. Slaves, 

What rifks are witlnuthe comrnonpoUcy, 137 

"What are excluded by the common me- 
morandum. . Vid. Memorandum, 

To what Rifts the owners and majler of 
the fhip are liable 156 

Damage occafioned by the fault of the 
fhip. »b. 

Bad ftowagei wet, theft, embezzle* 
ment, rats, &c. ^57 

They are anfwcrablc for theft, thoopli 
all precaution, betakeA. i^* 

Whether they are anfwerable for acci- 
dents in ihipi^iDg and landing of 
goods. J 59 

To what extent they are liable ^ Jb. 

At common law. ib. 

By iftatute. 160 

But the infurers, as well as the owners 
and mailer, are liable for cKternal 
theft. .161 

Whatjhall he the duration of the rj/i* ib. 



Upon goods^ 



162 



ib. 
ib. 
ib. 
ib. 
163 



In England, 

In other aounttiefi.^ 

On board the fame 

Remdved to another veffeL 

On board a ft ore (hip. '■ :. 

When the rifk Qo«thme». on goods 

bought with J the proCcedsL^of the 

gooos faiwd, in a ^llew fhip^ , .1. J77 

Kow long, lis Qonxinues in . the pbrt^^f 

• deKvcry, ;.*••« .^ 1.64,^69 

In the lighters of the ioforcd*' • i^S 

la common public lighters, *. 167 

' Where 



indiic. 



^ji 



>?Sriicre tlic goods remain on board longer 
than ufual. 169 

Where the cargo is fold without unload- 
ing% 170 

Where the general rule is controlled by a 

particular ufage. ib. 

El very underwriter is prefumcd to know 

the iiiagc of the trade he infures, 172 

The ufage of one tiade may be given 
in evidence to fhew the praftict of 
another fimilar trade. ib. 



RISK, (Duration of). 
Upon thtjbi^* 172 

Commencement and end of the rifk on 
the fliip. ib. 

In France, 173 

In England, ib. 

Where the itifii ranee isfiom a place. 1*73 

Where it is at and from a place. ib. 

Where it is ** at andfrom^* an ifland 
like Guadaloupe or Jamaica, 259 

Obje^ions to the time of ending the 
rifk on the (hip,in£«^^ policies. 1 73 

Whether infurers are anfwerable for any 
lofs affter the 24 hours, or the end 
of the term. 174, 17^ 

Where the caufe of the lofs exifled be- 
fore. ' ib. 

In what cafe the riik continues during 
quarantine. 17$ 

During an embargo. ib. 

At what time the rifle ends, when a 
fhip is infured from A^ to B, gene- 
rally. I y-y 

Where a fhip is infured. to Jamaica ge- 
nerally, ib. 

Where a ihip difcharges part of her 
cargo, and is chartered for another 
voyage, in which flie ia ta deliver 
the reft of her cargo. 1 78 

When the infurance is to the W^ In- 
dies generally. 1 79 

Ob the tackb and rigging landed during 
a repair. i go 

Dtiring an Eaft India voyage. - ,182 

With, liberty «' to touchy Jtay^^ and trade 
4a flrfy ports and places." iS^^ 1 86 

What is • meant by ^* anyi jports arid 
places,'^' • ■ .. . ,,i.f, ..igg 



Where the'^liberty-is, « tv toucJj OTd 
fiay^ only. * -. 187 

Whether failing from A, for i?., which 

^ is an integral part of a voyage frohi 
^. to 2}., be a commencement of the 
ri(k from A, to Z>. \%% 

Whether the rifle continues, thowgU 
the fliip do not touch at the places m 
their proper order. 191 

Where a fhip has liberty to cmiifefora 
certain number of weeks. 402 

Upon freight, 19^ 

When it commences^ tb. 

If part of the goods be fliipped. ib. 

If the fliip be loft in her way to the 

port of loading. 19^ 

Whether tht ri/k may. he changed * -. ib. 

Effeft of changing the rifk. ib. 

In what cafe the taking of letters of 
marque on board will dffcharge the 
underwriters. 194 



ROBBERY. 

When the captain is anfwcrable for 
a robbery. Vid. Rijk, {Owners 
liable). 



ROMANS. 

Whether they were acquainted with 

infurance. ^ 

Td what extent they carried navigation. 

ib. 

ROYAL EXCHANGE ASSUR- 
ANCE. 

Vid. Infurance Companies. 



RUMOUR. 

Whether doubtful rumours ought &# be 
difclofed to the infurer. 35 1 

Vid. Concealment. 



RUNNING FOUL, (I^fi b^i 

When infurers arc liable forf(ichlof»«|.2o 

Their 



75^ hdfi. 

Their TtmtAj aguaft the maficr of the TIk inftired need not dedare {pt6^^ 

veflcl in £ittlu ^ai . forfalvagc. 474» 525* 61^ 

Vid. Proceedmgs. (Proof of lofs). 

• A t» ▼'..T^ How regulated iii the cafe of reeaptored 

•BAILING. ^^^^ ^ ^^^ 

--, r.tt . , How the infurcd muft fecW hi* title W 

Warranty to fad by a given dajr. 255 recover for falvage. 475 

Vid. Wmrranty. jf ^i^ {J^s^^t be vciy high, the infured 

. , may abandon. ib. 48^ 

SAIUNG INSTRUCTIONS. ^aVthl£;St"^SS;T''m 

SAILpRS. SlBA-LEffER. 

^ly of» in cafe of mWbrtunc* 52S Vi<J. DocumaUs. 
Wages of, when a charge on the in- 
furen* 464, 6ao 

When entitled to their wages. 71 , SEARCH. 

They cannot infure their wages. 74 

But Uiey may infure goods puichafed Vid. f^arranh. INtUlraJU 
with them. 75 • 1 r 



BALVAOfe. 



SEA-RISK. 



What. , 469 

Of the /rra for Oalvage at common law. 

ib. SEA.WORTKINESS; 

What reward Is provided by flatute for 

perfons employed in the lalvage of Vid# iSA(|»* 

(hips, &c. 470 

Howfecured. tb. +, - - 

Howaijuftcd where the parties dlfagrce. SENTENCE. 

lb. 
How the clEeas (kved fliall be difpoied. As to the eSed of a foneign feitteoci 

of ib. ^n our coi^rts. Vid. jyatT49Xj^ 

Kcvrsird of pertom not emfioyed 471 {Neutral). Shiff {Con AS 9/ ). 
Who may employ perfons in the falvage ^ 

of ftiips, &c. ib. 

By whom the quantum of falvage ftajl SHlPi 

be adjailed* 472 

How money fhall be ralfed on the ef- Who fl«dl fee deemtd awnth of a fluU 
tea* laved, jf the lalvage be not . 'j 

How lalvage upon a recapture is regu- 

^ lated by the marine Uw. 473 Ofthefea^wrththefsofjl^^ ,6t 

Haw by Hatutc. ib. -^ jj t 5 ^ 

If recaptured by men of war. ib. Implied xt^itnmy of. ^^^ 

By privateers. ib. No previous f«rvcy neceffary. ib 

Bybothjpmtly. ^ c ^ '^' Whether a fhip fhaU be jirefumed to 

It Uie captured flup be fa forth as a have been fea-ttorthy, tiU the con- 

Jkif of war » 6xt flwll be prize. 474 .uary be (hewn. 3«j 



tnden. 
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*When the proof of unfe^-worthinefs 

lies on the infurer. '368 

Toothing will cxcufe the breach of this 

implied warranty. ih. 

!Not the ignorance of the infured. 369 
IVor the infurer's knowledge of the 

ftate of the (hip. ib. 

In what cafe the infurer (hall be liable 

for damage occafioncd by the infuf- 

ficiency of the (hip, 372 

In what cafe the owners. 156, 372 
It is fufficient if the'fhip be fea-worthy 

at her departure. 37.3 

If a defeft appear foon after failing ib. 
No reprefentation as to the flate of the 

fhip is necefTary. ib. 

The fhip muft be properly manned to 

make her fea-worthy. ib. 

Changing thejhip. 3 74 

When the {hip maybe changed. ih. 

If by neceflity, the rifk will continue 
even on new goods bought with the 
proceeds of thofe favcd. 377 

When the heft is done for the intereft 
of all parties, the infurers are liable. 

378 

When the captain ought to hire an- 
other (hip. ib. 

To what expences the infurers fhall be 
liable in fuch cafe. 379 

Injur anct of gagds on board '^Jhtp or 
/htps'\ ib. 



Vid. Ship. 



When this may be. ib. 

If there be two policies on goods in 

Jhip orjhipst and one of the fhips be 

Joft, whether the iniurers on both 
. fhall contribute. 380 

If there be two policies on goods, the 

one in a certain fhip y the other on Jhip 

orjhips^ and. the latter be loft, whe- 
ther the latter policy feall anfwcr. 

38c 
If goods of larger value than the fum 

infured on Jpip or Jhipsy be put on 

board feveral (hips, and fome are 

loft, how the iofs (hall be borpe. 383 yid. Blockade, 
If goods infured in feveral (hips, by 

feveral policies^ he all fcnt in one 

TeflTcl to the feveral (hips, and this 

Teffd be loft, how the Iofs fliall be 

borne. 3 84 



ConduH of the Jhip, 

This muft be according to law. 385 
In what cafe a legal difqualifi cation in 

the captain wiir avoid the policy, ib. 
Wliether the conLra£i will bp avoicjei 

by a (hip's ading in contravention' of 

a treaty. . 387 

Or in contravention of the navigation 

laws. 3 '^9 

Whether tlie (hip muft conform to the 

laws of the countries from, and to 

which, (he fails. ^ 39(» 

As to the offence of deftroying any 
• (hip. 
Vid. Barratry (how pvnj/bcd), Lo/} 

( fraudulent) . 
As to the rifle upon the (hip. Vid, 

Riji.. \ 

As to foreign-built ftlips. Vid. J^arm 

ranty (Convoy). 



SHIPPING ANI) LANDING 
GOODS. 

Who (hall make good a Iofs happening 
in (hipping or landing goods. 159 

Of the rifle oJlandi»g goods in private 
lighters. 16} 

In public lighters, 167 



SHIP'S HUSBAND, 
Vid. Jgent, 



SHIP OR SHIPS. 



SHIPWRECK. 



Vid. Ahandonmentf Perils of the Sedn 



SIEGE, 



SLAVES. 
Fonxicily infured as good«. 



SC 



77 
Even 



7^4 



Mtt9S» 



Even from kit by mortaUty* 77 

Law •£ FraM€» as to the infiurance of 

flaves. 1 32 

Formerly In Emflaiui ihty were iDfured 

againft all rtiki. 133 

How the iofurance of them is now 

regulated.' 13^ 

When a Oavc fliall be fald to have died 

a natutal death. 134 

When he (hall be deemed to have been 

killed in a mutiny. 61 7 

If the captain of a flare Hblp have not 

the qualification required by bw» the 

infurance will be void. 585 

Whether flavet thrown overboard in a 

fcarcity of water, be a lois by perils 

ofthefea. 418 



SMUGGLING, 

• 

An infurance upon fmuggled goods is 
Toid. 48 

And the infurermay take this objection, 
though he knew the trade to be 
illegsU. .49 

Opinions of foreign writers on this 
point. ib. 

What is meant by fmuggled goods, ib. 

How infuring the delivery offmuggled 
goods' is reftrained* ib» 

How infuring the delivery of wool in 
foreign parts is refbained* 51 

Whether a trade prohibited by the laws 
of one country, may be legally in- 
fured in another^ ib. 

The law of England pays no regard to 
'the rcv4tmie laws of other countries. 

53 
Whether a policy onafmuggling trade 

id a. foreign country, contmry to a 

Briti/h treaty, be a legal contradl. ib. 

''There can be so legal infurance on a 

trade carried on contrary to the laws 

of the dependex>€ies of this kingdom* 

Whether money, jewels, &c. intended 
to be clande{j|iBcly tranfported^ may 
beinfured. 326 

If the, ,in^f^r be giulty of, tnugglLng, 
this is barratry. ; ^ . ^74. 

^Ut if the fhip be not {cized. For fuch 
unugglingj till after the end of the 
riik^ the lofurcrs will not be liftble. 



STAMP. 

Vid. Poluy {SGun^y^ Ftre {IrfutSUt 
agatnfl). 
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STOWAGE. 



Vid. Ri/k. 



STRANDING. 
Vid. Perils of the Ses^ 



TACKLE. 

When the rifk continues on the tackle 
and furniture of the (hip, even on 
ftore. 180, 181 



TENDER. 
Vid. Proceedings {flea). 



THEFT. 

When the owners and matter (hall be 

liable f6r theft. 
Vid. Rj/k {owners liable)^ 



TIME (Infurance for). 

Not to be made for longer than twelve 
months. 243 

Wlien the rilk CQd« on an infurance, 
for time. iy3, J03 

TOTAL LOSS. 

Vid. Lofs^ jfbandonment, 

TREATY. 

Wlitdier a trade, carried on in contra- 
ration of a treaty, may be infured. 

53*389 
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TRUSTEE. 
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UUiW 



TRUSTEE. 



VISITATION AND SEARCH. 



When he may iDfure ; Vid. InUreJl. The i lyjht of, vindicated. 6j, 306 

' Vid. Niutral. 






UNDERWRITERS, 

CharaJlcr of the French underwriters. 

39, 

Charafrcr of the En^Ji/b, 40 

An n^ant or htoker ou^kt not to be an 
underwriter* 209, 607 

USAGE OF TRADE. 

What (hall be deemed an ufuge of trade. 

19' 393 

Whether the ufage of one trade may- 
be given in evidence to prove the 
practice of another fimilar trade, x 72 

Whether a praAice prevail log for three 
years ^ amounts to an ufage uf trade. 

ib. 

Upon what principle the authority of 
ufage refts. 609 

How far it ought to prevail. ib. 

An ufaj^e inconiiftcnt with the terms 
of the policy, cannot be received in 
evidence. • 267 

In what degree the policy is controlled 
by ufage, 571,^26 

« USURPED POWER." 

How thefe words arc under Rood in a 
policy againd fire. 687 

VALUATION. 

llow this IS made in a valued policy. 

553 

VALUED POLICY. 
Vid. Policy. 

VENUE. 

When it may be changed in an ad ion 
on a policy. 597 



VOYAGE. 

No legal tnfurance can be made on an 
illegal voyage. 122 

As if it be contrary to the laws of this 

kingdom or any uf its dependencies. 

ib. 

Or thtr law of nations. ib. 

WJhat (hall be a legal voyage between 
America and the Brhi/h fettlements 
in India. f^ 124 

How the illegality of thf voyage affe^is 
the legality of an infurance on it. 

129 

Kow the voyage (hall be dcfcribcd in 
the policy. 227 

The defcription of the voyage is a re- 
ference to all the circumitances at- 
tending it. 182 

What (hall be the confequence of failing 
on a voyage diflPerent from that de- 
fcrlbi'd in the policy. 230 

What (hall be a difitrent voyage, and 
what an intended deviation. 231, 

232, 406 

Vid. Deviation. 

What is meant by the courfe of tht voy- 
age. 392 



WAGER. 

The mifchiefs arifing from a fpirit of 
gaming. ' 95 

Legality of wagers confidered. it. 

Dinerence between a wager and an in- 
furance. 97 

Form of a wager policy. ib. 

The words iritereft or no intereft^ do not 
necefTarily make a wager. 238 

Prohibited in mod countries. 98 

V/hethcr a legal contradi at common 
law. ib. 

At what time it came into ufe in Eng^ 
land. 99 

The feries of authorities on which the 
legality of it refts. 9910102 

How leftrained by ftatute. 1 03 

Exception* 



Index. 



Exceptions as to infurances, irUereJl or 
nointerejl, 103 

But the reftri6lions do not extend to 
foreign Hi ips or goods. 105 

An infurance on one thing, to depend 
on the fate of another is a wager. 106 

What the infured iq a wager policy 
takes upon liimfelf. loi 

A fmall intereft will not take the cafe 
out of the ftatute. 109 

What agreement (hall be deemed a wa- 
ger policy. lb. 

A valued policy is fomctimes- only a 
cover for a wager. no 

But if it' be meant as an indemnity , it 
will not be void. ib. 

Yet recovering beyond the intereft is 
againft the llatute. 1 1 1 

A valued policy on expeded profits^ has- 
been held not to be a wager. ib. 

So, upon expeded commiffion as con- 
iignee. 112' 

Whether there may be i wager in the 
form of a bottomry loan. Vid. Bot- 
tomry. 



WAGES. 



When wages incurred during a repair 
(hall be a general average. 464, 620 

Whether feamcn's wages may be in- 
fured. ' 74 

Whether money may be lent on re- 
fpondentia on wages. 645 

How the payment of feamen's wages is 
regulated. y^ 

Vid. Sailori\ 



WARLIKE STORES, 
Vid. Contraband of WiOr, 



WARRANTY. 



Nature of 

Different forts. 
How CQuftrucd. 



ib. 
249 



How performed. 

Effedt of the breach of it. 

How made. 
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ib. 
250 

251 



When a feparate paper will be cohfider- 
. cd as part of the contrad. 251 

Warranty to fail, hy a given day. t^^ 

The not failing by the day will not be 
excufed by an embargo. iK 

Or an irrefiftible force. ' 254 

Warranty to fail afteir the day muft be 
equally obferved. ib. 

What (hall be a compliance with this 
warranty* 255 

If the (hip fail before the day, but not 
ia the direA courfc of the voyage, 
this will not be a compliance, but a 
different voyage, unleis it be to joia 
convoy. z$S 

If a (hip break ground with intent to 
fail, but is immediately obliged to 
put back, this will be a com^ancc. 

To fail kuilh convoy, ib. 

Effe<Sl of a non-compliancc with thi« 
warranty. ib, 

When^hc fliip is difabled in her paflage 
tp the place of rendezvous. 262 

1. // muft ie Kvith the regular convqySh. 

A convoy, what. ib. 

How the officers, &c. of the men of 

war are puniihable for mi/behavioor. 

What fort of convoy is meant by the 
warranty. ib. 

The mere protedion of a man of war 
is not convoy. 264 

2. // mufl he from the place of rende%i>ous 
appointed Sy government. ib. 

When the (hip is protefted by the po- 
licy to the place of rendezvous, ib. 

24S 3 • I^ ^nft ^^ ^ convoy for the voyage. 26$ 



What 18 meant by convoy for the voy- 
age. 266, 267 

Whether 
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Index* 



Whether diflcrent convoys for different 
parts of the voyage be convoy for 
the voyage. 269, 271 

4. Tbejbip mufi bavefuUng injlruakns 

271 

How hx fiuling' inftrudions are eflen- 
tial to &tling with convoy. ib. 

Where the convoy fails before the time 
appointed. 272 

In what cafe the want of failing indruc- 
tions will be excufed. . 274 

If the captain lofc any opportunity of 
obtaining them bdbre he fails it will 
be fatal 27^ 

This warranty mull be expounded ac- 
cording to the ufage of trade. 278 

5* Thejblp muji iebart and continue ivith 
the convoy f till the end of the vo^age^ 
unlefs feparated hy necefftty, ib. 

If the fliip do not get under weigh with 
the convoy* it will be fatal. 279 

S09 if (he leave the convoy without ne* 
ceffity. ib. 

If feparated, flie mufl do all fhe can to 
rejoin the convoy. 279, 280 

If the mafter» through fraud or negli* 
gence, leave the convoy^ it will dif- 
charge the xnfurers. 280 

HowfatRng nviih convoy u regulated by 
JiatuU. 280 

By |8 G. Ill, c. 76, no fhip fliall fail 
without convoy. ib. 

Penalties for failing without, or defert- 
ittg the convoy. 281 

In fuch cafe the infurance iiall be vOid. 

ib. 

Bond to be given that the ihip (hall 
fail with, and not deferty convoy. 

282 

Exceptions. ib. 

Doty of the captain with refpefi to 
fignals. 283 

When a (hip (hall be within the excep- 
tion, ib. 

Tial the thing Injured U nmtral froferty* 

286 



Nature of this warranty. 'i85 

How exprelfed in the policy^ ib. 

What (hall be deemed neutrkl proper- 
ty. ' - ib. 

It is fufficient if the w aUi^ n ly be'fme 
^hen made. '287 

The chance of futu«<e war is i rifle 
within the policy. ib. 

Wbentbtt warramey JbaU be faffified hy 
a condenmatUtt ax prize. 288 

I- 

When the judgment of a foreigtf court 
(hall be condufive in EngB/b courts. 

288, to 99V, 328 

The courts of joftice in Frmue pay no 
rcj^ard to the judgments ^ foreign 
tribunals. I188 

When the court may examine the qttcf- 
tioii of neutraHtyt notwithftii^l^ 
thejodgmeDt. 2929 tb^ 

Whether an unjuft fentence be oom^u- 
five. 297 

To what cxtentahe foreigtf )udgm^t 
iscoodttiive. * joo 

What Jbcdl amount to aforfeiiure ofneu- 
traHtyu 301 

I . Re^mg vj/!iation and fearcb* ib. 

Whether a neutral be bound to fubmit 
to vifitation and fearch. ib. 

This queftion confidered. 306 

Law of nations defined. ib. 

Do6lrine of Huhner, ib. 

Of the Confolato del mare* 307 

Of Bynker/boeh. ib. 

Of Faitel. 30S 

French ordinances. ib. 

Attempts of the Northern confederacy. 

309 
Judgments 6f the EngU/b court of ad- 
miralty. 311 
The penalty of refiftance. 314 

2 Forfeiture if neutraBty by failing vnth- 
out profer documents, or violating trea- 
ties. 317 

As to the documents requifite for nen- 
tfals« Yii Documtntf, 



Imkx* 



759 



\S1^9t (haU be the tSt&e£ itie vntat of 

^cumentB, 3 19 

Jt-i«;'&ot eaough that a flup be id h^ 

/lieutral. ib. 

Sl^^muft be fo to tke purppfie of beiug 

-p^teded. . 3*7> 31? 

JfiiHe be not propeily qualified to £iil 

j^ a neutral any part qF ; the voyage^ 

the infurers will be difcharged. 320 

IC^^ihip/&b|ed berfielf^ to be carried 

r^aio an enemy'^ pott* fii&ialiifies the 

warranty. .321 

l^fil^fah are -not Bqufid tatake! notice 

#fr reguSal^n^ made by bdltgerQits, 

^qntx^rf to the law of nations. 322 

Whether, bfing infomed of them, they 

ought f» tdK« iQ0ticc> of them for 

their own fafety. 324 

If an infnrep JkuQW of thcm^ he fhould 

give niotice to the tafuKd. 326 

If both be ignorant, the nqn*ob£erv- 

ance of them will not be a foiidtuiie. 

ib. 

The Ihip fliottU be narigatod according 

to treaties. 3^3» 330 



^ET. 
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When the owners and matter fliall be 
liable for lo(6 occaiionedby wet* 157 

WISBUY, (laws of). 
Vid# Marine latxf. 

WITNESS. 

Vid« Evidence. 

WOOL. 

Vid. Smu^ling. 

WORMS. 

If a fhip be deftroyed by worms, it 11 
not a lofs by the perils of the Tea. 419 

WRIT OF ERROR. 

Suing out a writ of error is a breach of 
the confolidation rule, though for 
manifcft error. (Joe 
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